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This factsheet provides an overview of Australia’s ‘offshore’ or ‘third country’ processing
policies, whereby asylum seekers seeking to enter Australia by boat without a visa are sent
to the Republic of Nauru (Nauru) or Manus Island in Papua New Guinea (PNG) to have their
claims for refugee status processed. This factsheet serves an introduction to the Kaldor
Centre’s series of publications on offshore processing.

Introduction

Since 13 August 2012, asylum seekers without a valid visa who have arrived in Australia by
boat (or who have been intercepted at sea and brought to Australia) have been subject to
‘offshore processing’ in Nauru and on Manus Island in PNG. The terms of Australia’s
agreements with these countries were originally set out in two memoranda of understanding
signed in August and September 2012 with Nauru and PNG respectively. They were
subsequently superseded by agreements in largely similar terms in August 2013. The 2013
agreement between PNG and Australia is also supported by a Regional Resettlement
Arrangement, signed by the two countries on 19 July 2013.

The agreements between these countries provide that Australian authorities will first conduct
identity and health screening of asylum seekers in Australia. In practice, Australian
authorities have also performed ‘pre-transfer assessments’ to determine whether each
asylum seeker is fit to be sent offshore, before removing them to Nauru or PNG at the
earliest possible opportunity. These transfers have persistently been criticised as
‘inadequate’, especially in cases involving children.

All asylum seekers who have arrived by boat since August 2012 have been liable to removal
to Nauru or PNG, even if they applied for asylum immediately upon arrival in Australia or had
characteristics warranting special consideration (such as being an unaccompanied minor, a
survivor of torture and trauma, or a victim of trafficking; or having special health needs
requiring treatment in Australia, or immediate family already living in Australia). However,
while all asylum seekers have been liable to be sent offshore, in practice some were kept in
Australia due to a lack of space in the offshore facilities, or for other reasons.
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At various times asylum seekers have been brought back from Nauru or PNG and permitted
to remain in Australia, either temporarily or on an ongoing basis. More information about
these exceptional cases is set out below.

It is also worth noting that, despite the policy of offshore processing remaining on foot,
official statistics from the Australian Department of Immigration and Border Protection (DIBP)
indicate that no new asylum seekers have been transferred from Australia to PNG or Nauru
since 2014. All new asylum seekers trying to reach Australia by boat since this time have
instead been turned back at sea or otherwise returned to their countries of origin.

Brief history of offshore processing

Between 2001 and 2007, under arrangements referred to as the ‘Pacific Solution’, the
Australian Coalition government of Prime Minister John Howard sent asylum seekers who
arrived and sought protection in Australia ‘offshore’ — in other words, to be detained and
processed either in Nauru or PNG. Despite formally remaining open throughout this six-year
period, the last asylum seeker left Manus Island in 2004, after spending the previous 10
months as the only person detained at the centre there.

Offshore processing was suspended and the detention centres in Nauru and PNG were
formally closed after the Labor government of Prime Minister Kevin Rudd came to power in
late-2007. In August 2012, however, offshore processing was re-established by the Labor
government under Prime Minister Julia Gillard, and these arrangements continued to evolve
under the second-term Rudd government (2013), and the subsequent Coalition governments
of Tony Abbott (2013—-2015) and Malcolm Turnbull (2015-).

Offshore processing since August 2012

Asylum seekers who are or have been subject to offshore processing since 2012 are divided
into two cohorts of people, depending on when they arrived in Australia and the agreements
that were in place with Nauru and PNG at that time.

Offshore processing: the first cohort

Asylum seekers who arrived in Australia by boat between 13 August 2012 and 18 July 2013
were the first cohort of people. Some of them were sent offshore to Nauru and PNG, while
others remained in Australia. More than 600 asylum seekers were sent to Nauru and more
than 350 to PNG during this period. All those sent to Nauru were adult males, while some of
those sent to PNG were women and children.?

In June 2013, women, children and some of the most vulnerable men on Manus Island
began to be brought back to Australia after the Australian government acknowledged that
the facilities at the site there were insufficient to support their needs. After 19 July 2013,
everyone in this cohort who was still offshore began to be brought back to Australia, where
they were required to wait extended periods of time (either in the community or in detention)
before being permitted to lodge fresh claims for asylum, and start the process again. It is
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believed that ‘several hundreds’ of initial decisions were ready to be handed down to asylum
seekers on Nauru as at 19 July 2013,2 but no one transferred offshore in this cohort ever
completed the RSD process there or received an outcome. No one transferred to PNG in
this cohort ever completed the RSD process there, with reports that this process was still in
a preliminary stage of its development when they started to return to Australia.

The Australian government did not start to process anyone brought back from Nauru or PNG
in this cohort until 2015. In December 2014, the Australian government passed the Migration
and Maritime Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act
2014 (Cth), which established a ‘fast track’ system for processing the asylum claims of these
and other eligible asylum seekers. It is expected to take several years for all the claims of
people subject to the fast track system to be processed. For more information about the fast
track process, see our factsheet.

Offshore processing: the second cohort

Asylum seekers who arrived in Australia by boat on or after 19 July 2013 comprised the
second cohort of people. They were subject to a new policy introduced by then Prime
Minister Kevin Rudd, under which they were all sent offshore for processing and
permanently denied the opportunity to settle in Australia. People in this group may be
brought back to Australia temporarily in certain circumstances (such as to receive medical
treatment or give birth), at which point they are called ‘transitory persons’. However, all
transitory persons must be sent back offshore as soon as the reason for their return to
Australia has been resolved.*

Exceptions to the rule that everyone in this cohort must be transferred offshore and never be
settled in Australia were made for people who arrived in Australia by boat between 19 July
and 31 December 2013 but had not yet been transferred offshore,® and for the families of 31
babies who were born in Australia before 4 December 2014 after their mothers were
transferred back from Nauru. These exceptions were made as part of the Abbott
government’s political negotiations to secure votes to pass the Migration and Maritime
Powers Legislation Amendment (Resolving the Asylum Legacy Caseload) Act 2014.

Between July 2013 and December 2014, more than 1300 males were sent from Australia to
the ‘regional processing centre’ (RPC) on Manus Island in PNG. This centre was meant to
accommodate only adult males, but some minors were also sent there. Over 1350 men,
women and children were sent to the RPC in Nauru. Up-to-date statistics about the number
of people transferred to Nauru and PNG and the outcomes of their protection claims are
available in the Operation Sovereign Borders monthly updates, and the Kaldor

Centre’s Transfer Tracker.®

Living conditions in Nauru and PNG since August 2012

When offshore processing was first reinstated in 2012, all asylum seekers and refugees
transferred to Nauru and PNG were detained there. The conditions of this detention, and
related violations of the human rights of asylum seekers and refugees, have been
comprehensively covered elsewhere.
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From May 2014, recognised refugees began to be settled outside the RPC to various
dedicated sites around Nauru.” The conditions in some of these settlement sites, especially
in the earliest days, were grossly inadequate.? In February 2015, the Nauruan government
announced the introduction of partial ‘open centre arrangements’ at the RPC, under which
some asylum seekers were granted permission to leave on certain days, between certain
hours and subject to certain conditions. In October 2015, the Nauruan government
announced that the RPC was a completely open centre, thus marking the end of formal
detention and allowing refugees and asylum seekers relatively free movement in Nauru.

On Manus lIsland, from January 2015, some men who had been recognised as refugees
began to be permitted to leave the RPC and reside at a ‘transit facility’ near the town of
Lorengau on Manus Island.® Over the following years, more men moved out to the transit
facility, a small number were relocated to live in the community elsewhere in PNG, and a
large number remained at the RPC. On 26 April 2016, the Supreme Court of PNG ruled
unanimously that the ongoing detention of men at the RPC was unconstitutional and illegal
under PNG law, and ordered the governments of Australia and PNG to put an end to their
illegal detention ‘forthwith’. The following day, PNG Prime Minister Peter O’Neill announced
that the Manus RPC would be closed, and that Australia would need to make ‘alternative
arrangements’ for the men who remained there. However, as at the date of publication, men
continue to be detained at the RPC (albeit with some operational modifications which seek to
provide them with greater freedom of movement).

Durable solutions

People who are recognised as refugees in PNG may be permitted to stay in the country.
People who are recognised as refugees in Nauru are permitted to stay there on a temporary
basis, possibly for as long as ten years, but it is unclear what permanent options are
available to them.

Successive Australian governments have firmly and consistently stated that no refugees
offshore will ever be resettled in Australia, despite a persistent lack of viable alternatives.
New Zealand offered to resettle a small number of refugees from PNG and/or Nauru, but
Australia refused the offer. A small number of refugees on Nauru were relocated to
Cambodia under a controversial agreement with Australia, but most have left. Finally, in late
2015, a resettlement deal between Australia and the United States was announced which
could potentially provide solutions for some of the refugees in PNG and Nauru. However, as
at the date of publication, the terms of this agreement have not been publicly disclosed, and
its future and viability remain unclear.

Madeline Gleeson
Senior Research Associate
Andrew & Renata Kaldor Centre for International Refugee Law
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