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Factsheet 
Immigration detention 

This factsheet explains immigration detention. The factsheet explains whether Australia’s 
policy on immigration detention is consistent with international law, the rationale for 
detention, and the alternatives to detention. The factsheet also includes a list of further 
reading. 

What is Australia’s policy on immigration detention? 
Australia has a policy of mandatory detention.1 This requires the detention of all 
‘unlawful non-citizens’ (that is, non-citizens in Australia without a valid visa) unless they 
are granted a bridging visa, which temporarily gives them a lawful status in Australia 
while they arrange either to leave the country or apply for another visa.2 Most unlawful 
non-citizens in Australia are people who have entered Australia with a visa (that is, by 
plane), but either have overstayed their visa or have had their visa cancelled.3 Under 
Australia’s policy, these unlawful non-citizens are generally eligible for the grant of a 
bridging visa and are therefore not detained.4 On the other hand, unlawful non-citizens 
who have entered Australia without a visa (usually by boat) cannot apply for a bridging 
visa.5 Instead, they are detained.  

Since November 2011, the Australian Government implemented a policy of issuing 
bridging visas (class E) to some unlawful non-citizens who entered Australia by boat.6 
Although unlawful non-citizens who have arrived by boat are not allowed to apply for a 
bridging visa, they may be identified and referred to the Minister of Immigration, who has 
a personal and non-compellable power to grant them one.7 If so granted, they are 
allowed to live in the community while their claim for a visa is being processed. If not, 
then they are detained.  

Australia is the only country in the world where mandatory detention is enshrined in 
legislation.8  It was introduced in 1992 by the Keating Labor Government in response to 
the arrival of Indochinese asylum seekers by boat.9 As the Second Reading Speech for the 
Migration Amendment Act 1992 (Cth) made clear, the policy was designed only to be an 
‘interim measure’ which was introduced with the aim of sending ‘a clear signal … that 
migration to Australia may not be achieved by simply arriving in this country …’.10 
Initially, the policy applied only to ‘designated persons’ (those who had arrived in 
Australia by boat between 19 November 1989 and 1 September 1994) and limited the 
period of their detention to 273 days.11 However, in 1994, mandatory detention was 
extended to all unlawful non-citizens and the limitation on the period of detention was 
removed.12 Under this policy, and as is currently the case, unlawful non-citizens who 
satisfied certain criteria could apply for a bridging visa and therefore avoid being 
detained, but this did group did not include those who had arrived in Australia without a 
visa.13  

In 2004, the High Court of Australia held by a majority that mandatory detention was not 
unconstitutional. This finding was based on a technical question of statutory 
interpretation and a consideration of whether the Parliament had the power to make such 
a law. The court did not evaluate whether mandatory detention breached Australia’s 
human rights obligations because it had no power to do so. As Justice McHugh 
explained: ‘As long as the detention is for the purpose of deportation or preventing aliens 
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from entering Australia or the Australian community, the justice or wisdom of the course 
taken by Parliament is not examinable in this Court or in any other domestic court.’14 

In July 2008, the Rudd Labor Government announced seven ‘key immigration detention 
values’ that would ‘guide and drive new detention policy and practice into the future’.15 
Among other things, these values provided that detention in immigration detention 
centres (IDCs) was only to be used ‘as a last resort and for the shortest practicable time’, 
that the length and conditions of detention would be subject to regular review, and that 
children would not be detained in IDCs.16 These values, however, are yet to be reflected 
in law and practice in Australia.17  

Is Australia’s mandatory detention regime consistent with international 
law?  
Australia’s policy of mandatory detention breaches the right not to be arbitrarily detained 
under article 9(1) of the International Covenant on Civil and Political Rights (ICCPR).18 
Mandatory detention is arbitrary because individuals are detained on an automatic and 
indiscriminate basis (because they have arrived in Australia by boat), without any 
individual assessment of whether detention is necessary (for example, because an 
individual poses a security threat or a risk of absconding). Moreover, individuals cannot 
challenge the legality of their detention. Rather, their detention is commonly protracted 
and possibly indefinite.   

Under international law, detention is only lawful if it is reasonable, necessary and 
proportionate in all the circumstances, and can be periodically reviewed. While it might 
be permissible to detain an asylum seeker for a brief initial period to document their entry 
to the country, record their claims, and verify their identity, it is arbitrary – that is, 
unlawful – to continue to detain them while their refugee status is being determined. The 
only circumstances in which detention could lawfully continue would be if there were a 
demonstrable risk of a particular individual absconding, committing a crime against 
others, or engaging in acts contrary to national security. This would have to be shown in 
a case-by-case basis, and the Government would have to show that there was no other, 
less invasive means of achieving the same objective (such as through mandatory 
reporting requirements).  

A number of studies have shown that detention has adverse psychological consequences 
for asylum seekers who are detained.19 This has also been a consistent finding of inquiries 
into the impacts of immigration detention.20 Detention contributes to mental health issues 
among asylum seekers because of the prolonged nature of detention, the physical 
conditions under which detainees are held (in prison-like environments in remote 
locations, where there is limited access to physical and mental health services, and 
exposure to incidents of unrest and self-harm), and the fact that asylum seekers may be 
vulnerable to mental health problems due to trauma experienced in their countries of 
origin. In August 2013, the UN Human Rights Committee found that the arbitrary and 
protracted nature of detention, combined with the difficult conditions of detention, were 
‘cumulatively inflicting serious, irreversible psychological harm’ upon detainees.21 As a 
result, Australia was found to be in breach of article 7 (prohibition on cruel, inhuman or 
degrading treatment) and article 10 (requirement that persons deprived of their liberty be 
treated with humanity and respect for their inherent dignity) of the ICCPR.22  

Australia also has obligations under article 31 of the Refugee Convention not to penalize 
asylum seekers for illegal entry.23 Mandatory detention may constitute a penalty for illegal 
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entry, given that detention is not justified in the circumstances of each individual 
detained, and is directed at asylum seekers who arrive without a visa.24  

Mandatory detention also breaches children’s rights under international law. In addition 
to the general ICCPR violations noted above, it also breaches the rights of children not to 
be arbitrarily deprived of their liberty, contrary to article 37(b) of the Convention on the 
Rights of the Child.25 An inquiry in 2004 by the Australian Human Rights Commission 
(AHRC) found that children in immigration detention suffered from anxiety, distress, bed-
wetting, suicidal ideation and self-destructive behaviour, including attempted and actual 
self-harm.26 Some children were also diagnosed with psychological illnesses, such as 
depression and post-traumatic stress disorder.27 A report in 2008 by the AHRC 
highlighted the adverse psychological effects on children of detention in immigration 
residential housing and immigration transit accommodation.28 

What is the rationale for detention?  
According to the Australian Government, mandatory detention is ‘an essential component 
of strong border control’ and ‘support[s] the integrity of Australia’s immigration 
program’.29 However, detention is unlikely to achieve these objectives. Indeed, as then 
Immigration Minister, Chris Bowen, acknowledged in 2010: ‘We already have the 
toughest mandatory detention regime in the Western developed world, yet people still 
come to Australia … So I don’t think mandatory detention should be seen as a 
deterrent.’30  

Research shows that asylum seekers tend to have a limited awareness of the asylum 
policies of prospective destination countries before arrival.31 Further, 

no empirical evidence is available to give credence to the assumption that the threat 
of being detained deters irregular migration, or more specifically, discourages persons 
from seeking asylum … Critically, threats to life or freedom in an individual’s country 
of origin are likely to be a greater push factor for a refugee than any disincentive 
created by detention policies in countries of transit or destination.32 

What are the alternatives to detention? 
According to UNHCR’s Detention Guidelines, detention is an exceptional measure that 
should be applied only where it is necessary, reasonable and proportionate in the 
individual case.33 Whether it is necessary, reasonable and proportionate to detain an 
individual will require consideration of whether there are alternatives to detention, since 
it must be shown in the individual case that there are not less invasive or coercive means 
of achieving the same ends.34  

Alternatives to detention may take different forms, which vary in the extent to which they 
restrict freedom of movement or liberty.35 In determining which alternatives may be 
appropriate in the individual case, the principle of minimum intervention should be 
observed.36 Alternatives to detention may include: 
• Community release and supervision;  
• Reporting requirements; 
• Release with bail, bond, surety or guarantee; 
• Surrender of travel documents; 
• Residence at a designated location; and  
• Electronic monitoring.37 
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