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Executive summary

The COVID-19 pandemic has prompted unprecedented border restrictions and closures
around the world, slowing international air travel to a fraction of its pre-pandemic levels. Yet,
persecution, conflict, disasters and violence — at times exacerbated by COVID-19 —continue
to displace millions of people, forcing many to seek safety in other countries. Problematically,
many States’ pandemic-related border restrictions have failed to provide exceptions for
refugees and people seeking asylum.” This has not only left people at risk of serious harm
but has potentially resulted in numerous instances of refoulement.

Even prior to the pandemic, overlapping international legal regimes governing air travel,
passenger processing and international protection created particular difficulties for refugees
and people seeking asylum, who were often unable to satisfy visa or other documentary
requirements.2 Arguably, these have become even more entrenched during the pandemic,
especially as some States have used COVID-19 as a cover for justifying blanket restrictions.
Furthermore, in practical terms, limits on ‘non-essential’ travel have drastically reduced the
number of flights available and severely curtailed access to air travel.

This Policy Brief examines how different countries have dealt with international protection
needs during the pandemic and provides guidance moving forward. It does so by examining
the pre-pandemic use of airport asylum procedures in seven different countries (Australia,
Canada, Costa Rica, Germany, Uganda and the United States), as well as those countries’
subsequent use of border restrictions and/or closures in response to COVID-19. By
reviewing a range of different approaches, it highlights persistent issues of transparency,
procedural fairness and accountability that pre-date — but have been exacerbated by — the
pandemic. With respect to measures suspending or limiting air travel, it identifies a number
of recommended practices to ensure that States continue to meet their international
protection obligations towards refugees and asylum seekers, while also responding to public
health concerns. Although human rights law permits States to impose exceptional measures
in a public health emergency (which must be necessary, proportionate and reasonable, as
well as non-discriminatory), international law still requires that people seeking protection are
given an effective opportunity to do so. As such, no risk to public health can justify a State
denying asylum seekers and refugees access to their territory without appropriate
safeguards to prevent refoulement and safeguard minimum rights.

Recommendations

No blanket health-related dismissals or rejections of asylum claims

e States should implement specific exemptions to border closures for people fleeing a
real risk of persecution or other serious harm. In no circumstances should States
remove people to any country where they face a real risk of such ill-treatment.

e To the extent that States adopt full or partial border closures, those measures should
be exceptional and regularly reviewed to consider whether a change in
circumstances renders such measures unnecessary, disproportionate, or
unreasonable.

e States should implement medical screening and testing for air travellers in a non-
discriminatory manner, which may include questionnaires, presentation of proof of
vaccination or health certificates, and laboratory tests with high-reliability and
supported by medical advice.

o Where States implement quarantine or isolation requirements upon arrival, those
requirements should also conform to proportionality and reasonableness
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requirements, and account for circumstances in which people may have particular
needs that require alternative accommodation.

e The requirement and forms of medical screening, testing and restriction should
account for the circumstances of particularly vulnerable people, or people in
locations where access to such enhanced health measures is not readily available,
and provide an alternative for people in those situations.

Decouple ‘entry’ fictions from access to asylum

e States should eliminate the ability of border enforcement agencies to remove a
person who has raised an asylum claim until that person has had access to a fair
and efficient RSD procedure. Delaying such decisions on entry until after the
applicant has had their claim examined by the appropriate RSD authority removes
time pressure, and other operational incentives, on border enforcement officials at
the airport to quickly remove asylum seekers.

e States should embed experienced RSD officers at airport immigration inspection
sites, with the power to identify, screen and refer asylum claims to the appropriate
agency for a full and fair determination. Embedded RSD officials could not only more
efficiently and accurately identify, screen, and refer asylum claims to the appropriate
RSD procedure, but their presence would remove the pressure on border
enforcement officials to refuse to process asylum claims in order to save time.

e States should require an appropriate RSD official, rather than border enforcement
officials, to make determinations as to the initial eligibility of an asylum claim. Such
decisions should also be eligible for appeal or reconsideration.

A fair and robust decision-making process

¢ In addition to embedding RSD officials at airports, States that resort to simplified or
accelerated screening procedures should adopt clear-cut eligibility criteria which
clearly separate substantive RSD criteria from the initial screening process. Such
criteria should clearly curtail, and provide penalties for, border enforcement officials
who improperly reject asylum claims.

e To the extent that information provided to applicants about the airport asylum
procedure does not actually inform them of the procedural and requirements of the
process, such information should be supplemented by access to appropriate legal
advice.

e States should provide access to interpreters and translation as a matter of course,
where either the applicant makes the request, or the need for an interpreter becomes
apparent to the official interacting with the applicant.

e States should provide access to independent review of fast-track decisions made as
part of airport asylum procedures, in addition to providing access to review and
appeals procedures made following a full decision on the asylum claim.

e States should adopt enhanced hygiene and testing measures throughout the airport
asylum process, including supporting applicants in submitting applications by phone,
online, or through legal representatives or non-governmental organisations, where
appropriate.

o States should fully automate the process of providing proof of application to asylum
seekers, where possible. Proof of application and accompanying identity and other
documents should be provided as a matter of course and without requiring additional
applications.
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End mandatory and arbitrary detention

e States should institute reception areas at airports that allow for physical distancing
and the separation of people confirmed or suspected of having COVID-19 to prevent
transmission.

e States should conduct health screenings of asylum seekers arriving by air to
determine whether they require immediate referral to medical accommodation, or
whether they may be referred to alternative accommodation (not detention).

e Refugees and asylum seekers should only be detained as a last resort. States should
use alternatives to detention wherever possible, including supervised release or
remote monitoring. Any decision to detain must be based on an individualised
assessment and implemented according to procedures prescribed by law. Detention
should be for the shortest possible time, proportionate and subject to regular
independent review.

e In order to reduce the risk of transmission of COVID-19 in detention facilities, States
should ensure that physical distancing measures are put in place, that there is
regular cleaning and disinfection, and that there are enhanced water, sanitation and
hygiene measures. Detainees should also be provided with access to COVID-19
vaccines.

Access to lawyers and application forms

e States should ensure access to legal assistance and advice at all stages of an airport
asylum process. The need for legal advice and assistance is particularly acute at the
initial stage when the individual may be held by border enforcement officials and
have a limited ability to communicate with others.

e States should consider maintaining an ‘on-call’ legal assistance program located at
airports where lawyers can provide individualised and urgent advice to asylum
seekers, including assistance with completing forms and in attending interviews.

e States should consider adopting in-person initial eligibility interviews with trained
RSD officials, subject to appropriate public health safeguards, for individuals who
raise asylum claims at airports.

e States should readily provide access to necessary asylum application forms and
information, including access to online versions of the form where applications must
be lodged online, or providing applicants with the ability to physically lodge a written
form at the airport.
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1 Introduction

For people seeking international protection, air travel is often cited as a safe alternative to
dangerous journeys by land and sea.® However, through a combination of measures that
prioritise border control over protection, States have made it increasingly difficult for asylum
seekers to fly. For instance, airlines are fined if they transport people who do not have the
correct documentation (eg visas),* with the result that many asylum seekers are denied
boarding® — and thus access to a refugee status determination (RSD) process.

When the World Health Organization (WHO) announced the designation of COVID-19 as a
pandemic on 11 March 2020,° States were presented with an opportunity to interpret and
structure public health responses in a manner that both protected public health and
remained consistent with their obligations under international refugee and human rights law.
Since that time, the United Nations High Commissioner for Refugees (UNHCR) has
consistently maintained that the protection of public health and ensuring access to asylum
are fully compatible.” However, many States have relied on public health emergency
measures to justify restrictions on, or complete denial of, the right to seek asylum.

This section provides an overview of COVID-19-related border controls impacting the arrival
of asylum seekers by air, and highlights Australia’s response as an extreme example of
border control that all but eliminated access to asylum — even nearly two years after COVID-
19 was declared a global pandemic.

1.1 Overview of pandemic border controls impacting air arrivals

According to UNHCR and the International Organization for Migration (IOM), COVID-19-
related border restrictions have impacted ‘heavily on asylum-seekers and refugees,
preventing many across the world from seeking asylum and safety, in violation of the
international legal principle of non-refoulement.’”® By 21 April 2020, UNHCR estimated that
167 countries had fully or partially closed their borders to contain the spread of COVID-19,
with 57 of them making no exception for people seeking asylum.® By 7 November 2021,
UNHCR reported that of the 118 countries whose borders were still fully or partially closed,
only 43 provided no exception for people seeking international protection.

Aside from concerns of refoulement, UNHCR and IOM noted that border closures could lead
to individuals being stranded at airports, denied entry or forcibly removed. Such actions
could not only place people at further risk of danger (eg at heightened risk of trafficking,
exploitation, or abuse), but (ironically) could also ‘be detrimental to public health, as irregular
movements and entry will increase the number of people who are not detected or known to
authorities, further complicating efforts to curb and respond to the pandemic.’"’

The lack of commitment on the part of many States to ensure access to protection during
the pandemic underscores pre-existing trends of restriction. COVID-19 has been used ‘as a
pretext and as cover’ to block access and ‘to allow ill-treatment and abuse to continue at
their borders and on the high seas’.'? Yet, the pandemic has also highlighted a number of
good practices aimed at protecting the rights of refugees and asylum seekers on the move,
while balancing public health concerns, in an acknowledgment that managing risk is also
part of responsibility-sharing.
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1.2 Australia’s pandemic response

Even before the WHO declared COVID-19 a global pandemic, Australia imposed stringent
border restrictions which prevented foreign nationals (excluding permanent residents) from
certain countries hard-hit by COVID-19 from travelling to Australia.”> On 19 March 2020,
those country-specific restrictions were extended to all non-citizens, with exemptions for
permanent residents and certain other categories, such as immediate family of Australian
citizens.' There was no exemption for people seeking asylum. Despite the availability of
vaccines in Australia from January 2021 (and the vaccination rollout beginning on 22
February 2021)," this remained the default policy setting until 1 November 2021, when fully
vaccinated immediate family members of Australian citizens and permanent residents were
permitted to enter.® In late November, it was announced that the border would re-open for
fully vaccinated people on skilled visas, student visas, refugee visas, humanitarian visas and
working holiday visas,' as well as fully vaccinated tourists from Japan and South Korea, '8
from 1 December 2021. However, this was postponed to 15 December after the emergence
of the Omicron variant of COVID-19." For the same reason, on 27 November 2021,
Australia temporarily closed its border to people travelling from nine African countries.?
While there was an exemption for Australian citizens, permanent residents and their
immediate family, there was no exemption for asylum seekers or refugees.?' This means
that for almost two years, asylum seekers and refugees — including those already accepted
for resettlement?? — have been unable to access protection in Australia.??

Due to Australia’s island geography, asylum seekers can only access the country by air or
by sea. Decades-long policies aimed at deterring asylum seekers from arriving by sea
(including through interdiction, excision of territory, detention and offshore processing) mean
that flying in has become the only viable route for seeking asylum.?* However, Australia’s
blanket pandemic-related border closures have removed even this as a possibility.

2 International protection obligations at airports and in
transit areas

Under international law, every person ‘has the right to seek and to enjoy in other countries
asylum from persecution’.?® Various regional instruments affirm this fundamental right,
including the African Charter on Human and Peoples’ Rights, the American Convention on
Human Rights, and the Charter of Fundamental Rights of the European Union.?® Under
international refugee and human rights law, States have an obligation not to remove people
who face a well-founded fear of being persecuted (for one of five grounds), or who otherwise
face serious harm.?’

Although States have at times sought to claim that individuals intercepted at airports and in
transit areas fall outside their jurisdiction and responsibility, such claims have no basis in
international law.28 International law recognises the competence and responsibility of States
over their entire territory?® and requires States to protect individuals from refoulement who
are within their ‘territory and subject to [their] jurisdiction.”*® As UNHCR has made clear, the
responsibility to protect individuals from refoulement attaches ‘regardless of whether the
person has entered the country in a legal sense and has passed immigration control, was
authorized to enter, or is located in the transit areas or “international” zone of an airport.’®'
Thus, States must provide persons seeking international protection in such areas with
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access to full and fair procedures for adjudicating their claims, in line with relevant
international and regional protection obligations and customary international law.

While States have some choice about the processes they use, ‘minimum substantive and
procedural requirements should be guided by obligations derived from international treaties,
international refugee law, customary international law, UNHCR guidance, and Conclusions
adopted by UNHCR’s Executive Committee’.*> Those obligations include the principle of
non-refoulement, which prohibits States from returning people to places where they face a
real risk of persecution or other serious harm;3* non-penalisation, which prohibits States
from penalising refugees who arrive without documents (and meet certain conditions) on
account of their ‘illegal entry or presence’;* and the prohibition of arbitrary detention.®

Adherence to these principles requires fair and effective procedures for identifying and
screening people with potential protection claims, and for assessing those claims. 3¢ Fair and
effective procedures include, at a minimum, the right to information about the right to seek
asylum and the relevant asylum procedure, access to a lawyer and interpreter, the
reasonable and objective evaluation of the claim by a qualified official, and the availability of
independent review.?*” Finally, although States have a responsibility to protect public health
and may adopt measures aimed at minimising the spread of COVID-19, those measures
must still comply with other international legal obligations, including those in international
refugee and human rights law. Any such measures must be ‘non-discriminatory as well as
necessary, proportionate and reasonable to the aim of protecting public health.’3® While it
may be lawful to place restrictions on the entry of non-nationals, they must not prevent
people from being able to seek asylum.3® As such, the imposition of blanket prohibitions on
the admission of asylum seekers or refugees, or of people of a particular nationality, ‘without
evidence of a health risk and without measures to protect against refoulement, would be
discriminatory and would not meet international standards.’*® Furthermore, public health
concerns ‘do not justify the systematic use of immigration detention against individuals or
groups of asylum seekers or refugees.’*' Where States do impose restrictions on movement
to manage a public health risk, such restrictions must also be ‘in accordance with the law,
necessary for the legitimate purpose of managing the identified health risk, proportionate,
and subject to regular review.’#?

3 Airport asylum procedures across jurisdictions

This section surveys airport asylum procedures across seven countries to provide an
overview of practices in geographically diverse jurisdictions (Australia, Canada, Costa Rica,
Germany, Mexico, Uganda and the US; see table below). It also details COVID-19-related
measures that impacted, or had the potential to impact, travellers seeking international
protection at airports. All States analysed are parties to the 19517 Convention and/or 1967
Protocol, have a refugee status determination procedure in place, and have publicly
available information about their airport procedures.

3.1 Australia

Every non-citizen seeking to enter Australia must hold a valid visa before being allowed to
board a flight.** Because Australia does not offer a visa for the purpose of seeking asylum,
potential asylum seekers must obtain a different visa, such as a tourist visa, work visa, or

6 POLICY BRIEF — COMPARATIVE PERSPECTIVES ON
ASYLUM PROCEDURES BEFORE AND DURING THE COVID-19 PANDEMIC



student visa. However, doing so may paradoxically place them in breach of Australia’s
immigration laws, including the requirement (for those visas) that they intend to stay only
temporarily.** As analysed in detail in a previous Policy Brief,*® Australia uses an
accelerated and summary procedure called ‘entry screening’ to identify and screen
protection claims articulated by travellers at Australian airports. This means that upon arrival,
travellers must provide evidence of identity and a valid visa. To be ‘immigration cleared’,
they must leave the airport with the permission of a ‘clearance authority’ and not subject to
immigration detention.*

Travellers who raise a protection claim at the airport are referred for entry screening by an
Australian Border Force (ABF) official. Once referred, an ABF Visa Determination Officer
(VDO) conducts two interviews. The first interview is solely to determine whether the person
should be immigration cleared, or whether their visa should be cancelled. If the traveller has
their visa cancelled, they are subject to mandatory detention before the second ‘pre-
screening’ interview can be conducted. The second interview requires the VDO to follow an
interview template to explore any protection claims that the traveller has raised. During this
interview, the official must allow the person access to a consular or UNHCR official, if
requested. Once the VDO completes the pre-screening interview, they email the traveller’s
information and a copy of the interview to a Duty Delegate of the Humanitarian Program
Operations Branch of the Department of Home Affairs.*” The Duty Delegate then considers
the traveller’s claims and decides, based on the emailed information from the pre-screening
interview, whether the traveller has made ‘a prima facie protection claim that is not
considered “far-fetched and fanciful”.*® If the claim meets this threshold, the person will be
‘screened in’ and allowed to lodge a temporary protection application. If the claim does not
meet the threshold, the person will be ‘screened out’ and removed from the country.°

As noted above, during the first two years of the pandemic, Australia closed its international
borders to all travellers except Australian citizens and permanent residents, with limited
exceptions for other classes of visa holders. Those exemptions did not include asylum
seekers. All those allowed to enter the country were also subject to a strict, 14-day period
of hotel quarantine.®® As noted above, on 27 November 2021 Australia moved to prohibit
the entry of people from nine countries in Africa; those measures also do not exempt asylum
seekers from the ban.

3.2 Canada

Travellers seeking to enter Canada by air must apply for a visa before being allowed to
board a flight.®' Like Australia, Canada does not offer a visa for people seeking to apply for
asylum. Unlike Australia, while obtaining a different visa, such as a tourist visa, work visa,
or student visa, and requesting asylum on arrival does not place the person at a legal
disadvantage in terms of access to permanent protection, it does place people on a pathway
to removal if their claim is found to be ineligible, or is ultimately denied.®? It should also be
noted that Canada’s Safe Third Country Agreement with the US does not apply to air
travellers seeking asylum who have either directly or indirectly travelled to Canada from the
us.®

Upon arrival, the traveller may make a claim for asylum to a Canada Border Services Agency
(CBSA) official at the airport. That official must ‘determine whether the claim is eligible to be
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referred to the Refugee Protection Division’ (RPD) of the Immigration and Refugee Board
(IRB) and, if eligible, ‘shall refer the claim’.>* A claim made by an air arrival may not be
eligible for referral if the traveller:

e has already been granted refugee protection in Canada;

e has had their claim for refugee protection rejected by the IRB;

¢ made a prior claim for refugee protection that was determined to be ineligible for
referral to the Refugee Protection Division, or to have been withdrawn or abandoned;

e has made a claim for refugee protection in a country with whom Canada has entered
into an information-sharing arrangement for the purpose of assisting in the
administration and enforcement of their immigration and citizenship laws;

¢ has been recognised as a Convention refugee by another country and can return to
that country;

e is subject to the limited exception for claims made by persons transiting through
Canada by air pursuant to the execution of a removal order by the US; or

e isinadmissible on grounds of security, violating human or international rights, serious
criminality or organized criminality, with limited exception.®®

The CBSA official must first determine whether the traveller can understand and
communicate fully in either French or English,® and if not, then an interpreter will be
provided. Travellers may also have a representative present at the eligibility interview. The
traveller bears the burden of proving that the claim is eligible to be referred to the RPD,
although CBSA officials may choose not to assess the credibility or merits of the protection
claim.%” The CBSA official must review eligibility and assist the traveller to complete the
application forms. Absent any evidence that the traveller is ineligible to be referred to the
RPD, the official must ‘resolve eligibility in favour of the claimant.’®® If the traveller is eligible
for referral, they will be given a Basis of Claim (BOC) form that must be submitted to the
RPD 15 calendar days after the initial claim.%® If the traveller is found ineligible, they may
usually apply for a Pre-Removal Risk Assessment to determine whether they are at risk of
refoulement, or may ask the Federal Court to review the finding of ineligibility.®°

From 21 February 2020, Canada has required travellers entering the country to undertake
quarantine and isolation measures, although there are now exceptions for fully vaccinated
travellers and, subject to conditions, for protected persons.®! Beginning on 18 March 2020,
Canada placed significant restrictions on air travel due to the COVID-19 pandemic. For much
of the pandemic, only Canadian citizens or permanent residents and US citizens or residents
(subject to conditions) could enter Canada by air, with limited exceptions — including for
asylum seekers arriving by air.®? As of 9 August 2021, those restrictions were lifted for fully
vaccinated US citizens and lawful permanent residents of the US.®3 On 7 September 2021,
the restrictions were lifted for fully vaccinated travellers for all other countries.®* However,
as of 26 November 2021, Canada had reimposed a ban on travellers from South Africa,
Eswatini, Lesotho, Botswana, Zimbabwe, Mozambique and Namibia; it was unclear whether
the measure included an exemption for asylum seekers.%°

3.3 Costa Rica

In Costa Rica, the right to seek and enjoy asylum is enshrined in the constitution.®®
Applicants who arrive by air may lodge a protection application with immigration officials
from the Direccion General de Migracién y Extranjeria (DGME) at the airport,®” and may be
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issued immediately with an identification document.®® Within the DGME, the Comisién de
Visas Restringidas y Refugio is responsible for adjudicating applications for asylum (la
condicion de persona refugiada).®® However, prior to an adjudication by the Comision, the
central refugee authority of DGME (La Unidad de Refugio, Visas Restringidas y Consulares)
manages the independent ‘subprocess’ and conducts the pre-decisional work on asylum
applications, including processing the application and evidence, conducting the interview,
and considering whether an application is manifestly unfounded or clearly abusive.”® The
latter is not determinative of the outcome, but is communicated by official letter to the
interested parties and resolved through a special procedure of the Comision.”

Travellers applying for asylum have the right to due process, the right to information, the
right to legal representation, the right to request administrative remedies, and they must not
be removed from Costa Rica before having had the opportunity to exhaust all legal
remedies.”?> Applicants may appeal decisions to the Tribunal Administrativo Migratorio
(TAM).” Costa Rican law also requires minimum procedural protections in the event that a
traveller is detained, including complete and timely reasons for detention, information
regarding the right to legal representation, the ability to have a court or administrative tribunal
review the detention decision, information regarding the right to contact UNHCR and the
right to translation, among others.’

On 18 March 2020, Costa Rica closed its international borders to all travellers except Costa
Rican citizens and residents after having declared a state of emergency in response to the
COVID-19 pandemic.” The border closures did not exempt asylum seekers. The blanket
closure of international borders on public health grounds continued until 1 August 2020,
when Costa Rica began allowing citizens and residents of Canada, the European Union and
the United Kingdom to enter the country by air.”® By 15 October 2020, Costa Rica began to
allow air arrivals from all other Central American countries.”” From 1 November 2020, all
travellers from any country have been allowed to travel to Costa Rica by air, subject to
certain restrictions.”

3.4 Germany

The right to political asylum is enshrined in article 16a of the German constitution
(Grundgesetz).”® However, legislation has placed significant limitations on travellers’ ability
to seek and enjoy asylum, particularly with the introduction in 1993 of a ‘fast-track’ procedure
(Schnellverfahren) for individuals arriving by plane without valid documents, or from a ‘safe’
country of origin.®® German domestic law considers these travellers as not having yet
‘entered’ the country and instead as being present in a ‘transit area’ (Transitbereich), despite
being in German territory.8" Air travellers first encounter an official with the German border
agency, the Federal Police (Bundespolizei), who interviews the traveller to confirm whether
they are requesting asylum.®? If confirmed, the Federal Police forwards the interview
transcript and documents to the Bundesamt fur Migration und Flichtlinge (BAMF), which is
the authority responsible for processing claims for international protection raised by air
travellers.® If the Federal Police concludes that no request for asylum has been made,
nothing is forwarded to the BAMF and the Federal Police determines whether or not to
remove the person from Germany.®* Importantly, if there are indications that the Dublin 11|
Regulation® applies to an asylum claim, the Federal Police will still conduct an interview,
but will forward the information to a department of the BAMF responsible for Dublin-referrals
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to decide (on the basis of the Federal Police interview) whether another EU Member State
is responsible for the processing the asylum claim.8®

The BAMF must meet several other conditions to resort to the fast-track procedure, including
that the airport has appropriate accommodation for the asylum seeker, that the person is
able to lodge an asylum application with the BAMF without delay, and that the BAMF may
immediately and personally conduct a hearing with the asylum seeker.®’ If these further
conditions are met, the fast-track procedure may be applied and the applicant will only be
given the opportunity to contact a lawyer after the BAMF hearing occurs, unless the traveller
has already arranged legal assistance.® The BAMF must then decide within two days of the
hearing whether the asylum application may be rejected as ‘manifestly unfounded’
(offensichtlich unbegriindet).® If it is not rejected, then the fast-track procedure ends and
the traveller continues with the regular asylum process for those allowed to enter Germany.*°

If the application is considered to be ‘manifestly unfounded’ within the two-day time limit,
then the traveller will not be allowed to enter Germany.®! The decision may be appealed to
the Administrative Court in an urgent application for relief, which stays the execution of the
refusal of entry until a decision is reached.®? If a decision is not reached within 14 days, the
person will be granted the right to enter by operation of law.®® The Administrative Court may
only allow the appeal if ‘serious doubts’ exist about the BAMF’s rejection of the application
as manifestly unfounded.® Although the decision of the Administrative Court is final, an
asylum seeker may attempt an urgent complaint to the Federal Constitutional Court
(Bundesverfassungsgericht) or the European Court of Human Rights.®

On 16 March 2020, Germany and other EU Member States agreed to an immediate ban on
non-essential travel across the EU’s external borders by non-EU citizens, with limited
exceptions.® One of the exceptions included travellers with essential functions or needs,
including ‘[p]ersons in need of international protection or for other humanitarian reasons.’®’
Germany began to lift non-essential travel restrictions on European countries and the UK
from 15 June 2020.°® On 13 October 2020, EU Member States adopted a Council
Recommendation for a coordinated approach to travel restrictions in response to the
pandemic.®® Germany lifted many travel restrictions on 1 July 2021, although has
reimposed travel restrictions on countries affected by COVID-19 variants at different points
in time. "' Throughout the pandemic, Germany has provided travel exemptions for asylum
seekers arriving by air. On 28 November 2021, Germany imposed a ban on travellers from
Botswana, Eswatini, Lesotho, Malawi, Mozambique, Namibia, South Africa and
Zimbabwe.'%? Asylum seekers appear to be exempt from the ban, however, since they
presumably fall within the exception for people travelling for ‘urgent humanitarian reasons’
(Beférderungen aus dringenden humanitaren Griinden). %

3.5 Mexico

In Mexico, the right to seek and enjoy asylum is enshrined in the constitution.'** Travellers
arriving by air may raise an asylum claim with any Mexican official, including an official of
the Instituto Nacional de Migracion (INM).'% INM is the border agency responsible for
reviewing the immigration status of travellers located at airports who are seeking to enter
Mexico.'% A traveller may either raise a protection claim in the initial immigration status
review (filtro de revisidbn migratoria), or in a secondary review if their status could not be
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resolved.' If a traveller raises an asylum claim at either of those points, INM must receive
the application and immediately inform the Comision Mexicana de Ayuda a Refugiados
(COMAR) of the request in writing.'®® COMAR is the entity responsible for adjudicating
asylum applications.'® In principle, asylum seekers may seek judicial review in the event
that INM unlawfully fails to refer the asylum claim to COMAR, but various jurisdictional and
practical bars exist that call into question the effectiveness of the judicial remedy."'"°

Once COMAR has received the asylum request, the agency issues a Certificate (constancia)
showing the person’s status as an asylum seeker.'"" The applicant has a right to an attorney
and interpreter throughout this process (including at the airport)."'> COMAR then conducts
an eligibility interview to explore the asylum claim in detail and must issue a reasoned,
written decision within 45 business days of the date of application.””® COMAR’s analysis
begins with an examination of whether the applicant meets the 7957 Convention refugee
definition; if not, the agency examines whether the applicant meets the broader Cartagena
Declaration criteria.’ COMAR may grant the applicant asylum under either the 79571
Convention or Cartagena Declaration, complementary protection, or deny international
protection.'® If the application is denied, the applicant may appeal the decision within 15
days and COMAR will review the case a second time.'"® If the application is again denied,
the applicant may seek legal advice for a judicial appeal.'"’

Asylum seekers who arrive in Mexico by air have access to the full protection framework,
where a grant of refugee status may lead to permanent residency and access to a variety of
rights and protections.’'® Furthermore, due to a significant increase in the number of asylum
applications,'® COMAR adopted two new processes of asylum adjudication: (1) merged
procedures and application of the broader refugee definition (since March 2020); and (2)
simplified procedures (since July 2019)."?° The merged procedure is an accelerated asylum
procedure for people ‘with a high probability of being granted refugee status’ and only
applies to applicants with specific profiles from Venezuela, Honduras and El Salvador.'?'
The merged procedure collapses the initial registration interview and the asylum eligibility
interview for people ‘with a high probability of being granted refugee status.”'? COMAR
reviews the person’s case and conducts the eligibility interview in one day, then issues a
decision within 20 days.'?® The simplified procedure inverts the examination of eligibility
under the broader Cartagena Declaration criteria and the 1957 Convention and is used in
cases with a high degree of similarity.'?* For instance, following an in-depth analysis of
conditions in several countries, COMAR concluded that some conditions were sufficient to
‘consider that there is a presumption of inclusion’ and recognise asylum seekers as refugees
under the Cartagena Declaration.'®® In addition to the grounds specified in the 79571
Convention, the Cartagena Declaration provides protection to people fleeing their home
country on account of ‘generalized violence, foreign aggression, internal conflicts, massive
human rights violations, and other circumstances that have seriously disturbed public
order’.'?® In determining whether an applicant can access the simplified procedure, COMAR
uses a ‘country-of-origin information document that contains deep and specialized research’,
‘an interviewing guideline that allows COMAR to easily identify legal and factual elements
to assess the asylum claim’, and a resolution template that ‘contains common elements
which can be easily applied to many cases and shortens the time of decision-making.’'?’

On 30 March 2020, Mexico declared a state of emergency due to the COVID-19 pandemic'?®
but never closed its international borders to air travellers. Mexico deemed the registration of
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asylum claims an essential activity and COMAR continued to register new asylum claims.'?°
UNHCR worked with COMAR to undertake remote interviews, ‘leaving face-to-face
interviews in COMAR offices for the most vulnerable and urgent cases.’'3°

3.6 Uganda

A traveller who enters Uganda by air and seeks asylum at the airport must be received by
the refugee reception officer and registered as soon as practicable as a person seeking
refugee status.’' Where the person cannot be registered ‘as soon as practicable’, the
refugee reception officer ‘shall register the person within thirty days after the reception of the
person.’ 32 The refugee reception officer must also give the traveller the contact information
for the nearest UNHCR office'®® and provide an interpreter if the person does not speak
English.'* However, if a traveller is determined to come from an area of a country that is
‘affected by a highly infectious pandemic disease,’ they will be detained in a ‘special holding
centre’ while their asylum application is processed.'*® The traveller must then apply ‘to the
Eligibility Committee for the grant of refugee status within thirty days after the date of entry
in Uganda.’”’® Once an application has been submitted, the Eligibility Committee may
undertake an accelerated procedure to hear and decide on an application that ‘in the opinion
of the Committee is clearly abusive or manifestly unfounded.”’*” The Committee must notify
the asylum seeker of its decision within seven days of the hearing and also advise them of
their right to appeal.’® An asylum seeker who is rejected under this provision may be
deported.'3°

On 18 March 2020, Uganda imposed a ban on foreign nationals travelling from high-risk
countries for an initial period of 32 days.'™® Uganda suspended all incoming commercial
passenger flights effective 22 March 2020 for a period of at least 30 days.'' The ban on
travel remained in effect until Entebbe International Airport reopened to commercial flights
on 1 October 2020.142

3.7 United States

Travellers who arrive in the US by air and seek asylum at the airport are generally subject
to an accelerated and summary procedure called ‘expedited removal’.'*® US Customs and
Border Protection (CBP) is the agency responsible for reviewing a traveller's immigration
status and admissibility at primary inspection points in the airport.’* Travellers may request
asylum at any point, although US law considers an asylum seeker at this stage to be an
‘applicant for admission’ who has not legally entered the country.'® If a CBP official
determines that the traveller may not be admitted because they do not have a valid visa or
travel document, or because they have committed certain types of fraud or
misrepresentation, the person may be removed from the US without a further hearing,
unless they express an intention to seek asylum.'#®

CBP officials cannot remove travellers who raise an asylum claim. Instead, they must refer
them to an asylum officer from the US Citizenship and Immigration Services (USCIS)
Refugee, Asylum, and International Operations (RAIO) branch for a ‘credible fear
screening.'’ The asylum officer must conduct a non-adversarial interview with the traveller
to determine whether they have a ‘credible fear of persecution’, which means establishing
that the person has a ‘significant possibility’ of establishing eligibility for asylum.'® If a
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‘credible fear’ is identified, the traveller must be referred for further consideration of their
asylum claim, which currently takes place before an immigration judge with the Executive
Office of Immigration Review (EOIR)."® Asylum seekers are detained while their asylum
application is pending before the immigration court.’ If the asylum officer does not find a
‘credible fear’ or persecution, the traveller may seek expedited review of the negative
decision before an EOIR immigration judge, but cannot seek further appellate review."" If
the negative credible fear determination is affirmed, or the traveller does not seek review,
they are removed from the US.

If the traveller has been previously removed from the US and raises a claim for international
protection, they may only seek ‘withholding of removal’ and must be referred to an asylum
officer for a ‘reasonable fear’ screening.’®? This requires the traveller to establish that there
is a ‘reasonable possibility’ they would be persecuted for a Convention reason, or that they
would be tortured.'? If the asylum officer finds a reasonable fear exists, then they must refer
the case to an immigration judge for a full consideration of the request for withholding of
removal.' If the asylum officer does not find a reasonable fear, applicants can request that
an immigration judge review a negative ‘reasonable fear’ finding.'*® If the immigration judge
agrees with the asylum officer’s finding, the person is removed from the US.'*® Travellers
subject to expedited or reinstatement of removal are detained until they are either granted
relief or removed from the US. There is no right to appeal a CBP official’s decision to place
them in expedited or reinstatement of removal proceedings.'®” However, in some cases,
travellers found to have a credible or reasonable fear may be paroled (released from
detention) and permitted to remain in the US while their asylum or withholding of removal
case is pending.'%®

On 11 March 2020, the US barred the entry, including by air, of all non-citizens and non-
permanent residents who were physically present within the Schengen Area during the 14-
day period preceding their attempted entry into the US.'™® The restrictions were
subsequently extended to the UK and Ireland,'® as well as all new lawful permanent
residents (who had not previously been admitted as lawful permanent residents) into the
US.'" On 24 May 2020, the US suspended travel from Brazil.'? On 25 January 2021, the
US temporarily suspended the entry of non-citizens who were physically present within the
Schengen Area, the UK, Ireland, Brazil and South Africa during the 14-day period preceding
their entry (or attempted entry) into the US.'® All of the travel restrictions specifically
exempted asylum seekers. Finally, on 25 October 2021, the US moved away from country-
specific travel restrictions and suspended the entry of non-vaccinated non-US citizens and
non-permanent residents from travel into the US,'®* while lifting restrictions for vaccinated
travellers from previously barred States (effective 8 November 2021)."%° However, on 26
November 2021, the US reimposed a ban on travellers from Botswana, Eswatini, Lesotho,
Malawi, Mozambique, Namibia, South Africa and Zimbabwe, but with an exemption for
asylum seekers.'%®
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Case Studies

State

1951
Convention/
1967 Protocol

Regional Instrument(s)

Accelerated/
Summary
Procedure

COVID-19 Air
Border Closure
Start Date

Asylum
Seeker
Exemption

COVID-19
Border Closure
End Date 67

e Convention on Preventing and Combating
Violence against Women and Domestic
Violence7®

e FEuropean Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or
Punishment180

e FEuropean Convention for the Protection of
Human Rights and Fundamental Freedoms'8'

Australia Yes/Yes None Entry Screening | 19 March 2020 No 19 April 2021/
15 December
2021168
Canada Yes/Yes e American Declaration on the Rights and Duties Eligibility 18 March 2020 Yes 9 August 2021/
of Man1%° Assessment 7 September
o Charter of the Organization of American 2021171
States'"°
Costa Rica | Yes/Yes e American Declaration on the Rights and Duties Subprocess 18 March 2020 | No 15 October
of Man'"2 2020/
e Charter of the Organization of American 1 November
States'73 2020177
e American Convention on Human Rights'7*
e Cartagena Declaration on Refugees'™
e Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against
Women'76
Germany Yes/Yes e European Social Charter (Revised)'78 Schnellverfahren | 16 March 2020 | Yes 15 June 2020/

1 July 2021162

POLICY BRIEF — COMPARATIVE PERSPECTIVES ON:
ASYLUM PROCEDURES BEFORE AND DURING THE COVID-19 PANDEMIC

14



Mexico

Yes/Yes

American Declaration on the Rights and
Duties of Man183

Charter of the Organization of American
States 84

American Convention on Human
Rights'85

Cartagena Declaration on Refugees'86
Inter-American Convention on the
Prevention, Punishment and Eradication
of Violence against Women87

None

No closure

N/A

N/A

Uganda

Yes/Yes

OAU Convention Governing the Specific
aspects of Refugee Problems in Africa'8
African Charter on Human and Peoples’
Rights189

African Charter on the Rights and
Welfare of the Child'%°

Expeditious
Handling of
Abusive or
Unfounded
Applications

22 March 2020

No

1 October 2020

United
States

No'®'/Yes

American Declaration on the Rights and
Duties of Man%?

Charter of the Organization of American
States'93

Expedited
Removal

25 January 2021/
25 October
2021194

Yes

8 November 2021195
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4 Best practices to ensure that States meet their
international obligations

Although many States took necessary, proportionate, and reasonable public health
measures in response to the COVID-19 pandemic, measures such as complete border
closures clearly contravene the right to seek asylum in international law and principles of
international solidarity upon which the international protection system is based. Such
measures may also violate the principle of non-refoulement.'®® In some cases, States that
imposed strict measures at the beginning of the pandemic have not re-adjusted them in
light of changed circumstances, such as the widespread availability of vaccines and
improved contact-tracing, which may indicate a lack of proportionality. In terms of airport
asylum procedures more generally, screening and referral mechanisms for international
protection claims should not take the form of de facto status determination or admissibility
procedures.'®” However, the use of simplified or accelerated procedures, triggered by
border enforcement officials and linked to a legal fiction of ‘admission’ or ‘entry’, places a
disproportionate amount of discretion and power in the hands of border agents whom the
law often only envisions as having a ‘claim referral’ role.

4.1 Airport Asylum Procedures

Each State surveyed in this Policy Brief, with the exception of Mexico, has some form of
accelerated or simplified asylum procedure used at airports to explicitly disqualify
‘manifestly unfounded’ claims. Of the six States that have these procedures, only one —
Australia — uses the accelerated or simplified procedure to provide asylum seekers with a
lesser form of international protection (temporary protection). All the States surveyed tie the
airport asylum procedure to the question whether a traveller should be allowed to ‘enter’ the
country in a legal (rather than physical) sense. The following recommendations highlight
means of implementation that reflect a good faith understanding of relevant international
legal obligations, and draw upon UNHCR recommendations and State practice. This
section highlights best practices — and pitfalls — taken from the case studies.

4.1.1 No blanket health-related dismissals or rejections of asylum claims

States must not resort to blanket public health measures as a pretext for justifying border
restrictions or closures that prevent asylum seekers from accessing territory. International
law recognises that States must not dismiss or reject asylum seekers without an
examination of their claims, ‘since protection begins with the ability of the refugee to secure
admission to territory.’'®® The prohibition of refoulement includes rejection at the border or
non-admission to the territory in a physical sense. Although the COVID-19 pandemic has
presented an exceptional situation, allowing States to take proportionate and reasonable
measures aimed at protecting public health, under no circumstances may they engage in
conduct leading to ‘return in any manner whatsoever’ of a person to a place where they risk
persecution or other serious harm.

Of the countries surveyed, Mexico was the only State that did not implement border
restrictions or closures for travellers arriving in the country by air. Airports remained open
to asylum seekers throughout the pandemic, although various levels of medical screenings
and testing were also implemented. Canada, Germany and the US variously instituted
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partial border closures that specifically exempted asylum seekers and others in need of
humanitarian protection. Those measures were also accompanied by various levels of
medical screenings, testing, isolation or quarantine requirements (albeit now with
exemptions for fully vaccinated travellers and, subject to conditions, for protected
persons).'®® For example, Canada previously required all travellers, subject to exemptions,
to undertake testing and submit a quarantine plan detailing where they would remain for the
14 days following their entry into Canada. If a person did not have a suitable place to
quarantine, they could access a federal quarantine facility as a last resort.?®

Where States implement full border closures or restrictions that do not contain exceptions
for people seeking international protection (as in Australia, Costa Rica and Uganda), people
in vulnerable circumstances may resort to irregular movement to circumvent the controls.
Not only may this mean that States violate their non-refoulement obligations, but complete
border closures externalise the impacts of the spread of COVID-19 to departure and
bordering States hosting people on the move. As UNHCR has noted, blanket rejections
may send asylum seekers into “orbit” in search of a State willing to receive them’, potentially
contributing to the further spread of COVID-19. While Uganda fully re-opened air travel on
1 October 2020 and Costa Rica on 1 November 2020, Australia will have left its strict border
closure in place until at least 15 December 2021 — almost two years into the pandemic. This
closure, which has prevented anyone except Australian citizens or permanent residents
(with limited exceptions) from entering the country, raises serious questions about the
proportionality and reasonableness of the response.?°!

Recommendations

e States should implement specific exemptions to border closures for people fleeing
a real risk of persecution or other serious harm. In no circumstances should States
remove people to any country where they face a real risk of such ill-treatment.

¢ To the extent that States adopt full or partial border closures, those measures should
be exceptional and regularly reviewed to consider whether a change in
circumstances renders such measures unnecessary, disproportionate, or
unreasonable.

e States should implement medical screening and testing for air travellers in a non-
discriminatory manner, which may include questionnaires, presentation of proof of
vaccination or health certificates, and laboratory tests with high-reliability and
supported by medical advice.

o Where States implement quarantine or isolation requirements upon arrival, those
requirements should also conform to proportionality and reasonableness
requirements, and account for circumstances in which people may have particular
needs that require alternative accommodation.

e The requirement and forms of medical screening, testing and restriction should
account for the circumstances of particularly vulnerable people, or people in
locations where access to such enhanced health measures is not readily available,
and provide an alternative for people in those situations.

4.1.2 Decouple ‘entry’ fictions from access to asylum

Protecting asylum seekers in airport asylum procedures from the risk of refoulement
requires a re-examination of the role of border enforcement agencies in a fundamentally
humanitarian procedure. Tying applications for international protection to domestic legal
‘entry’ fictions in airport transit zones links time-sensitive decisions about whether to remove
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an asylum seeker with time-intensive decisions about whether the asylum seeker is, in fact,
a refugee. There is an inherent tension between these two tasks, raising questions about
whether people’s protection needs (and States’ non-refoulement obligations) are sufficiently
prioritised. The risk of rejection or removal at the airport may also disincentivise asylum
seekers from approaching ‘the authorities of the State of refuge without delay’,2°? with the
perverse consequence that they may be assumed to be less credible.

For example, Canada’s simplified Eligibility Assessment tightly restricts the grounds on
which CSBA officials may refuse to refer an asylum seeker to the IRB. However, in addition
to these tightly restricted eligibility criteria, CSBA’s role in the referral process still requires
that they determine whether a traveller has raised an asylum claim in the first place. Thus,
whether an asylum seeker is referred to the appropriate RSD mechanism for adjudication
of that claim does not depend solely on the explicit referral criteria. In most States surveyed,
a persistent and serious complaint about the airport asylum process related to the conduct
and interpretations of border enforcement agencies within the entry and referral processes.
Even where States explicitly prescribe legal criteria for non-referral to an RSD procedure,
border officials sometimes fail to properly refer claims.

The case of Mexico is also instructive. Although Mexico’s legal protection framework is very
progressive on paper, serious and persistent issues exist with respect to the role of INM in
screening and the referral of asylum seekers to COMAR for the determination of the asylum
claim. Advocates have reported extended airport detention where applicants are held
incommunicado, as well as numerous instances of refoulement and pushbacks.?%
Furthermore, where initial eligibility determinations are made by an RSD official on the basis
of written information provided by border enforcement officials, as is the case of Germany,
the opportunity to request an appeal or reconsideration of negative eligibility findings is
critical.

Recommendations

e States should eliminate the ability of border enforcement agencies to remove a
person who has raised an asylum claim until that person has had access to a fair
and efficient RSD procedure. Delaying such decisions on entry until after the
applicant has had their claim examined by the appropriate RSD authority removes
time pressure, and other operational incentives, on border enforcement officials at
the airport to quickly remove asylum seekers.

e States should embed experienced RSD officers at airport immigration inspection
sites, with the power to identify, screen and refer asylum claims to the appropriate
agency for a full and fair determination. Embedded RSD officials could not only more
efficiently and accurately identify, screen, and refer asylum claims to the appropriate
RSD procedure, but their presence would remove the pressure on border
enforcement officials to refuse to process asylum claims in order to save time.

e States should require an appropriate RSD official, rather than border enforcement
officials, to make determinations as to the initial eligibility of an asylum claim. Such
decisions should also be eligible for appeal or reconsideration.

4.1.3 A fair and robust decision-making process

States cannot adequately identify people in need of international protection without a fair
and robust decision-making process for protection claims. For an airport asylum process to
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meet this requirement, it must include procedural safeguards to ensure that refugees have
the opportunity to present their claims, be heard, and seek review of negative decisions
before an independent decisionmaker. These types of procedural safeguards would
minimise the risk of a person in need of protection being returned to a place where they
face a real risk of persecution or other serious harm.

In all of the States surveyed, the first-contact official at the airport was a border enforcement
agent. Although the Canadian eligibility screening system provides the most clear-cut
curtailment of the discretion of border officials to improperly reject asylum claims, allowing
such enforcement officials to decide whether to refer an applicant for further processing of
an asylum claim at all presents an inherent risk of improper rejection. As discussed in
Section 4.1.2, such decisions should be made by RSD officials, or by border officials with
oversight by embedded RSD officials.

Furthermore, interviews conducted within the context of airport asylum procedures, whether
by the first-contact agency or the appropriate RSD agency, should be done in person, with
appropriate public health safeguards. For example, Germany has instituted a COVID-19
testing strategy for applicants attending in-person appointments with the BAMF, which
informs applicants about free public testing, to which they have the same access as German
citizens. The BAMF also provides free self-tests to applicants who arrive at appointments
without having been able to test ahead of time.?%* These types of tailored measures not only
conform to medical advice, but also ensure that asylum seekers receive proper
consideration of their claims without the disadvantages of interviews mediated by imperfect
technology.

Most States surveyed had procedures in place to provide appropriate information about the
asylum process to those making claims at airports. For example, Uganda specifically
requires refugee reception officials to ‘give applications and guidelines for refugee status to
every person who wishes to apply for refugee status at the point of entry’.2% Although
applicants in Germany receive information on the airport procedure, it has been reported
that asylum seekers may generally have significant difficulty in understanding the
process.2% By contrast, Australia does not explicitly require border enforcement officials to
provide asylum seekers with information about the entry screening procedure.

All States surveyed require that border enforcement and RSD officials provide applicants
with access to interpreters, should one be required. However, at least in the Canadian
context, the decision whether an interpreter will be provided is made by the border
enforcement official and is not provided solely at the request of the applicant. Many States,
such as Australia and Mexico, explicitly provide the asylum applicant with the opportunity
to contact a representative of UNHCR.

Finally, most States allow negative fast-track determination decisions to be appealed or
reviewed. Canada, Costa Rica, Germany, Uganda and the US provide some sort of review
mechanism, whether by an administrative or judicial body. In the US, people who receive a
negative ‘credible fear’ or ‘reasonable fear’ determination may request that an immigration
judge within EOIR review it, although no further judicial review is generally available. In
Germany, an applicant may appeal a ‘manifestly unfounded’ finding to the Administrative
Court on urgent appeal. While the applicant may also attempt an urgent complaint to the
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Federal Constitutional Court (Bundesverfassungsgericht) or the European Court of Human
Rights, such further judicial review is both difficult to pursue and has a low likelihood of
success.

Recommendations

¢ In addition to embedding RSD officials at airports, States that resort to simplified or
accelerated screening procedures should adopt clear-cut eligibility criteria which
clearly separate substantive RSD criteria from the initial screening process. Such
criteria should clearly curtail, and provide penalties for, border enforcement officials
who improperly reject asylum claims.

e To the extent that information provided to applicants about the airport asylum
procedure does not actually inform them of the procedural and requirements of the
process, such information should be supplemented by access to appropriate legal
advice.

e States should provide access to interpreters and translation as a matter of course,
where either the applicant makes the request, or the need for an interpreter
becomes apparent to the official interacting with the applicant.

e States should provide access to independent review of fast-track decisions made
as part of airport asylum procedures, in addition to providing access to review and
appeals procedures made following a full decision on the asylum claim.

e States should adopt enhanced hygiene and testing measures throughout the airport
asylum process, including supporting applicants in submitting applications by
phone, online, or through legal representatives or non-governmental organisations,
where appropriate.

e States should fully automate the process of providing proof of application to asylum
seekers, where possible. Proof of application and accompanying identity and other
documents should be provided as a matter of course and without requiring additional
applications.

4.1.4 End mandatory and arbitrary detention

Most of the States surveyed either prescribe mandatory detention for travellers raising
international protection claims at the airport, or indirectly require such detention by
combining questions regarding the person’s eligibility for ‘entry’ into the country with their
protection claim. For example, Australia and the US explicitly require mandatory detention
as part of their Entry Screening and Expedited Removal (or Reinstatement of Removal)
processes, respectively. In both cases, the individual circumstances of the asylum seeker
are not considered as part of the decision to detain. In Uganda, while there is no general
legal requirement for the mandatory detention of asylum seekers, if an asylum seeker
comes from an area ‘affected by a highly infectious pandemic disease’®’ then they must
be ‘interned in a special holding centre’ while their asylum application is processed. There
does not appear to be any individualised review of such decisions.

In addition to explicit mandatory detention measures, many States surveyed engage in the
de facto detention of asylum seekers in airport transit spaces. For example, although
German law does not consider airport facilities or transit areas as locations of detention, 2%
holding asylum seekers in freedom-restricted areas clearly constitutes a form of detention
where the person is unable to leave without abandoning their asylum claim.
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During the pandemic, detention measures have come into sharp focus as areas of
confinement, and detention centres pose specific challenges in terms of physical distancing
requirements and other health measures required to stop the spread of COVID-19.2%°

Recommendations

e States should institute reception areas at airports that allow for physical distancing
and the separation of people confirmed or suspected of having COVID-19 to prevent
transmission.

e States should conduct health screenings of asylum seekers arriving by air to
determine whether they require immediate referral to medical accommodation, or
whether they may be referred to alternative accommodation (not detention).

e Refugees and asylum seekers should only be detained as a last resort. States
should use alternatives to detention wherever possible, including supervised release
or remote monitoring. Any decision to detain must be based on an individualised
assessment and implemented according to procedures prescribed by law. Detention
should be for the shortest possible time, proportionate and subject to regular
independent review.

e In order to reduce the risk of transmission of COVID-19 in detention facilities, States
should ensure that physical distancing measures are put in place, that there is
regular cleaning and disinfection, and that there are enhanced water, sanitation and
hygiene measures. Detainees should also be provided with access to COVID-19
vaccines.

4.1.5 Access to lawyers and application forms

Access to good legal advice and representation is a critical component of a fair asylum
procedure.?'° Several States surveyed explicitly provide access to legal representation and
legal advice as a part of the airport asylum process, including in fast-track procedures. For
example, Mexico guarantees access to counsel and legal advice within the context of airport
asylum procedures, including by allowing legal representatives to be present with the
asylum seeker at the airport while the procedure is conducted. Canada similarly allows
access to legal representatives at airports. German practice appears to exclude legal
assistance in the airport procedure prior to the BAMF interview (Belehrung), with varying
practice in terms of the ability of legal aid providers to accompany the applicant at that initial
stage.?'" Germany and Mexico also provide legal advice and assistance following a
negative decision on the asylum claim and, in the case of Germany, a negative decision
during the fast-track airport procedure. However, border enforcement officials in Australia,
Germany, Mexico and the US frequently confiscate the phones of asylum seekers, which
may prevent travellers from communicating to arrange their own legal assistance.

Recommendations

e States should ensure access to legal assistance and advice at all stages of an
airport asylum process. The need for legal advice and assistance is particularly
acute at the initial stage when the individual may be held by border enforcement
officials and have a limited ability to communicate with others.

e States should consider maintaining an ‘on-call’ legal assistance program located at
airports where lawyers can provide individualised and urgent advice to asylum
seekers, including assistance with completing forms and in attending interviews.
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e States should consider adopting in-person initial eligibility interviews with trained
RSD officials, subject to appropriate public health safeguards, for individuals who
raise asylum claims at airports.

e States should readily provide access to necessary asylum application forms and
information, including access to online versions of the form where applications must
be lodged online, or providing applicants with the ability to physically lodge a written
form at the airport.

4.1.6 Provide access to permanent protection

Of the States surveyed, only Australia penalises asylum seekers arriving by air by denying
them access to the country’s full RSD process (which is the only way of obtaining permanent
protection). Every other State that uses a fast-track procedure, including Canada, Costa
Rica, Germany, Uganda and the US, provides access to the full RSD system once the initial
eligibility of the claim has been determined. In providing access only to temporary protection
to air arrivals who raise claims at Australian airports, Australia not only provides a
disincentive for travellers to raise their claim at the earliest possible opportunity, but also
places people at a significant disadvantage in the process of seeking and enjoying
protection from persecution and other serious harm.

Recommendations

e States should not adopt differentiated asylum procedures that offer a lesser form of
protection to individuals who raise protection claims at international airports. Such
policies are counterproductive, disincentivise people from quickly raising claims, and
place people at risk of refoulement.

4.1.7 Adopt simplified procedures for applicants from certain countries

The simplified and accelerated procedures adopted by States surveyed above are generally
intended to winnow out applications that are likely to be considered ‘manifestly unfounded’
or ‘fraudulent’. The primary aim of these processes is typically to reduce pressure on RSD
systems and dispense with asylum claims unlikely to succeed if submitted to a full, formal
review. Yet, few States have considered simplified and accelerated procedures for asylum
claims that are likely to succeed. Of the States surveyed, only Mexico has such a procedure
in place: it enables refugee status to be granted quickly to applicants from certain countries
(where the country conditions will likely give rise to a protection need). Such procedures
have been used for applicants from Venezuela or Honduras, where many individuals have
similar protection claims stemming from objectively verifiable conditions in their country of
origin or habitual residence. This has, in turn, increased the efficiency of COMAR.2'2

Recommendations

e States should consider adopting differentiated procedures that presume eligibility
for protection in circumstances where conditions in certain countries demonstrate a
compelling need for protection. Adopting such a presumption may assist States in
reducing asylum backlogs.
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5 Conclusions

This Policy Brief has examined airport asylum procedures in a variety of jurisdictions in
order to understand how different approaches may best advance the protection needs of
those arriving by plane and uphold States’ international legal obligations. It highlighted
several ways in which the complex legal and administrative task of receiving asylum
seekers at airports and processing their claims may be simplified and improved to ensure
that no one faces the risk of refoulement. The Policy Brief also examined how this task has
been complicated by the COVID-19 pandemic, and provided practical recommendations for
States about how to protect refugees and asylum seekers while still safeguarding public
health.
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