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Acronyms 
AAT Administrative Appeals Tribunal 
ABF Australian Border Force 
DHA Department of Home Affairs 
IAA Immigration Assessment Authority 
RSD Refugee Status Determination 
SHEV Safe Haven Enterprise Visa 
TPV Temporary Protection Visa 
UMA Unauthorised Maritime Arrival 
 

Definitions 
Border 
Operations 
Centre 

ABF operational centre that ‘works closely with the ABF’s Airline Liaison 
(offshore) Network, Ports Command, Commonwealth and State Agencies, 
international Airlines and Shipping companies as part of [DHA’s] layered 
approach applied across the border continuum.’1 

Clearance 
Authority 

A legal term defined in the Migration Act to mean either a person, or an 
automated system, approved by the Minister to perform duties for the purposes 
of immigration clearance. 

Duty Delegate Official within the Humanitarian Program Operations Branch of DHA who 
decides whether a traveller should be ‘screened in’ and allowed to lodge a 
protection application, or ‘screened out’ and removed from Australia. 

Entry 
Screening 

Process conducted by DHA to ascertain a person’s reasons for travel to 
Australia and why they cannot return to their home country, in order to decide 
whether the traveller should be removed from Australia or be allowed to lodge 
a protection application. 

Immigration 
Clearance 

A legal term of art describing the zone that every traveller must pass through 
before being allowed to enter Australia legally.2 To be ‘immigration cleared’, a 
non-citizen traveller must provide evidence of identity and of a valid visa and 
leave the airport entirely – not only the immigration and customs zone – with 
the permission of a ‘clearance authority’ and not be subject to immigration 
detention. 

Migration Act Migration Act 1958 (Cth) 
Migration 
Zone 

A legal fiction, defined in section 5(1) of the Migration Act, which describes the 
place within Australian territory where a person without a valid visa may make 
a valid visa application. In the context of air arrivals, a traveller is considered to 
be outside the migration zone until they pass through immigration clearance. 

Non-citizen A person who is not an Australian citizen. 
Non-
refoulement 

The principle of international law which prohibits the return or removal, including 
through rejection or non-admission at the border, of a person to a place where 
they face a real risk of persecution or other serious harm. 

‘Screened in’ Decision of the Duty Delegate that a traveller’s reasons for claiming that they 
cannot return to their home country are sufficient to determine that Australia 
might owe them protection obligations and to allow the traveller to lodge a 
protection application. 

‘Screened out’ Decision of the Duty Delegate that a traveller’s reasons for claiming that they 
cannot return to their home country are not sufficient to determine that Australia 
might owe them protection obligations and to take steps to remove the traveller 
from Australia. 
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Executive summary 

The policy for assessing claims for refugee and complementary protection at Australian 
airports needs to be reformed to ensure that those in need of protection are identified and 
not returned to harm. The current procedures, called ‘entry screening’, set out a streamlined 
process for assessing refugee and complementary protection claims with no access to 
review. This Policy Brief argues that they prioritise visa cancellations, mandatory detention 
and removal over protection needs.3 
 
This Policy Brief finds that Australia’s entry screening process and treatment of travellers 
who seek protection at Australian airports raise significant questions regarding fairness, 
transparency, efficiency and compatibility with the international and domestic legal 
frameworks of humanitarian protection.   
 
This Policy Brief critically analyses the legal and operational framework for handling 
protection claims made by people at Australian airports in light of Australia’s international 
protection obligations. It also examines the domestic legal framework which is claimed to 
provide the basis for airport screening procedures and through which Australia’s protection 
obligations are supposed to be given effect. This Policy Brief finds serious issues 
concerning transparency, legality and accountability, which require better Parliamentary 
intervention and oversight. 
 
Key findings and recommendations 

This Policy Brief recommends that the procedures for screening for asylum claims at 
Australian airports should be guided by international refugee and human rights law 
protection principles, and the legislative and international law frameworks established to 
give effect to those principles, as follows:  
 

1. Consistent with the principles of non-penalisation, non-refoulement and the right to 
seek and enjoy asylum, visas should not be cancelled solely because a protection 
claim is raised in Australia. Protection claims should always be evaluated and no 
one should be put at risk of harm in their country of origin or a third country that 
poses a direct risk of harm, or lacks the capacity or legal framework to process the 
protection claim and ensure access to international protection. 

 
2. Asylum screening procedures at airports should be established through legislation 

and should include the following safeguards:  
• Applicants should be given a complete personal interview by a competent official 

from the Humanitarian Program section of the Department of Home Affairs. 
• The screening should consider only whether an asylum application presents a 

prima facie protection claim in order for applicants to be referred to the full 
asylum procedure. Only applicants whose claims are determined to bear no 
rational relationship to the refugee definition or other grounds of protection, or 
are clearly fraudulent, should be excluded from referral. 
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• Applicants who are not referred for the full asylum procedure should be entitled 
to have the decision reviewed by a decision-maker independent from the 
Department of Home Affairs before they are removed from Australia. 

• Applicants should have access to legal advice, competent interpreters and 
officials from UNHCR during both the preliminary decision and review stages. 

• Applicants should not be removed from Australia until their protection claims 
have been finally determined, including any available judicial review. 
 

Based on these principles, this Policy Brief makes a number of specific recommendations 
for refugee and complementary protection claims arising at Australian airports. These are: 
 

1. Entry screening procedures should conform with the rules of procedural fairness 
as required by common law and reflected in rule of law principles of international 
law. In addition to the safeguards outlined above, at a minimum, applicants 
should be given notice of the nature of the decision being made and provided 
with sufficient time and facilities to prepare their case. There must be disclosure 
of the substance of the information on which the decision is being made, and an 
opportunity to respond to relevant adverse information. 

2. Detention should only be used as a last resort and be based on an individual 
assessment. If detention is required, it should be for the shortest time necessary, 
proportionate and subject to regular independent review. 

3. Requests to access legal counsel or immigration forms should be fulfilled, and 
applicants should be provided with reasonable facilities to lodge a protection 
application, including online access. 

4. Section 256 of the Migration Act should be amended to require officers 
responsible for detention to inform detainees of their right to legal counsel and 
other facilities. 

5. Applicants should not have their visa cancelled when they seek asylum while in 
immigration clearance, failing which such cancellations should be reviewable. 

6. Applicants who apply for protection while in immigration clearance should have 
access to permanent protection visas. 

7. Carrier sanctions should not be imposed on airlines that carry passengers who 
ultimately receive protection in Australia. 

8. The Department of Home Affairs should assess its data collection practices with 
reference to the refugee and complementary protection legal frameworks in 
order to identify shortcomings in data collection policies and/or processes. This 
should include recording reasons for visa cancellations, both within and outside 
Australia, as well as recording outcomes of all Duty Delegate screening 
decisions. 
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9. The Department of Home Affairs should ensure that record-keeping systems 
account for on-the-ground realities of officials who are required to enter data. 
This should include establishing a method for recording all protection claims 
made at or before immigration clearance, whether or not referred to the Duty 
Delegate, recording all referrals to the Duty Delegate and recording all removals 
of travellers ‘screened out’ after making a protection claim. 

10. The Department of Home Affairs should regularly publish anonymised, 
disaggregated data on Duty Delegate screening decisions, protection claims 
made at or before immigration clearance, removals of travellers ‘screened out’ 
after making a protection claim, and reasons for visa cancellations. 
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1 Introduction 

There has been recent public attention on the number of people who have arrived by plane 
and sought asylum in Australia. However, a detailed and holistic review of the legal and 
policy framework which governs how asylum seekers are processed at Australian airports 
reveals a number of legal and management problems wholly unrelated to the volume of 
applications. Australia owes human rights obligations to people within its territory and 
subject to its jurisdiction and has developed an extensive and sophisticated refugee status 
determination framework to identify and process individuals who seek protection. However, 
Australia has also adopted a range of measures to control who enters Australia by plane, 
including visa controls and screening processes at Australian and overseas airports which 
serve as a barrier to close off and tightly control access to Australian territory for those 
seeking international protection. 
 
Refugees must be able to leave their country in order to find protection. However, the 
increasing securitisation of migration, especially air travel, through the development of 
visas, biometrics and advanced passenger screening, has made escape by air almost 
impossible for those who do not have a passport and the necessary visa.4 The development 
of migration controls has enabled countries to pre-screen for potential asylum seekers – 
refusing visas to those likely to claim asylum, and introducing various identification 
requirements which many asylum seekers are unable to meet. By closing legal options for 
flight by air, asylum seekers are often forced to take more dangerous journeys to find 
protection. 
 
This Policy Brief examines Australia’s policy and practices with respect to asylum seekers 
at airports. It highlights the fundamental importance of a robust, transparent and 
accountable protection process that identifies and provides protection to those who need it, 
operates according to the rule of law and ensures the safety and security of the Australian 
community. 
  

1.1 Overview of protection procedures at Australian airports 

In the 2018–19 financial year, the Australian Border Force (‘ABF’) processed more than 44 
million air travellers arriving in Australia.5 Of these, only 24,566 people applied for protection 
visas after arriving in Australia with a valid visa and passing through immigration clearance.6 
In the same year, only 60 people are recorded to have sought asylum while still within 
immigration clearance, a slight decrease from 62 claimants in the prior year.7 However, that 
number is likely to be inaccurate because the Department of Home Affairs (‘DHA’) has 
acknowledged that it does not track the total number of protection claims made at airports.8 
This section explores the law, policies and procedures of the screening, cancellation and 
removal processes at Australian airports. 
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Australia’s visa system is the first hurdle for people seeking safety in Australia. Under 
Australian law, every non-citizen travelling to Australia must hold a valid visa; those who do 
not become liable to detention and removal.9 This facilitates a range of pre-arrival measures 
that enable the DHA to control the arrival and entry of all passengers, placing officials at a 
distance from those who might need protection. Since Australia does not provide a visa for 
the purpose of seeking asylum, potential asylum seekers must apply for and be granted 
another visa prior to boarding a flight to Australia,10 such as a tourist visa, a student visa or 
a work visa. However, doing so may place asylum seekers in breach of Australia’s 
immigration laws. If someone travels to Australia to seek asylum, they may breach a number 
of visa requirements, such as the requirement for an intention to stay temporarily.11 This 
means that a government official may cancel a person’s visa if the government official 
believes that visa holder intends to seek asylum in Australia, thereby preventing the arrival 
of potential asylum seekers either before they depart on a flight to Australia or turning them 
around once they arrive at an Australian airport. 
 
A visa may be cancelled at a range of points along what the ABF refers to as a ‘complex 
continuum’ (its view of the Australian border). This notion reimagines ‘the border not to be 
a purely physical barrier separating nation States, but a complex continuum stretching 
offshore and onshore, including the overseas, maritime, physical border and domestic 
dimensions of the border.’12 
 
Visa cancellations also have implications for airlines, which are subject to carrier sanctions 
for transporting travellers without the proper documentation.13 There is no exception even 
where a traveller is subsequently granted protection.  
 
Case Study 1  

In November 2019, the Guardian Australia reported that two gay journalists from Saudi 
Arabia had been detained after seeking asylum at an Australian airport.14 The men fled 
Saudi Arabia, where homosexuality is illegal and punishable by death, after being outed as 
gay by Saudi state security. According to the mens’ Australian lawyer, the men had already 
cleared passport control on valid tourist visas before ABF officials in customs inspected 
their bags and phones and asked if they intended to apply for asylum.15 When the men 
indicated that they did intend to apply for asylum, their visas were cancelled and they were 
detained for two months. Their release came after the extraordinary intervention of the 
Australian Senate, which passed a motion in their support. In an interview in TIME 
magazine, one of the men described his experience: 
 
Before coming here I had read about offshore detention centers where people would be 
held for months and years until their asylum claims are processed. But those are people 
that attempted to come to Australia by boat; we came with visas … for us to come here in 
handcuffs and to be put in an environment with people that are using crystal meth, it was 
very intimidating. Although I’ve been threatened, intimidated and bullied in Saudi Arabia, I 
was never thrown in a jail cell without charge. That didn’t happen to us until we came to 
Australia.16 
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Case Study 2  

In February 2019, an Australian Broadcasting Corporation (ABC) investigation found 
evidence that the ABF had turned back at least two young Saudi Arabian women at Sydney 
Airport after the women requested asylum. ABC reported that one of the women, called 
Amal, arrived at Sydney Airport in November 2017 when ABF officials became suspicious 
that she intended to request asylum. After officials informed Amal that she would not be 
allowed to pass through immigration clearance, Amal made clear her intention to claim 
asylum and the ABF apparently refused to allow her to submit a claim. Amal was then 
transferred to an immigration detention centre, where she was not offered a lawyer, before 
being removed to South Korea (where she had boarded her flight to Australia).17 
 
Once a traveller has successfully boarded a flight to Australia, they must pass through a 
number of additional checks before being allowed to actually ‘enter’ the country under 
domestic law. Before arrival, DHA analyses passenger details provided by airlines, as well 
as information in airline reservation systems, in order to identify traveller ‘risk factors.’18 
These ‘risk factors’ include consideration of whether an individual travelling on a visitor visa 
is likely to make a protection claim, which could result in that person’s visa being cancelled 
before arrival in Australia.19  
 
Upon arrival at an Australian airport,20 a traveller must provide evidence of identity and a 
valid visa. To be ‘immigration cleared’21 they must leave the airport entirely – not only the 
immigration and customs zone – with the permission of a ‘clearance authority’ and not be 
subject to immigration detention.22 For example, the two Saudi Arabian journalists 
described in Case Study 1 had already cleared passport control on tourist visas before 
being questioned by ABF officials in the baggage claim area. ABF officials reportedly 
flagged the men as potential asylum seekers after inspecting the mens’ bags and phones. 
Because the men did not successfully pass through immigration clearance, they were only 
eligible to apply for temporary protection. Under the current legislative framework, people 
who apply for asylum before passing through immigration clearance may only apply for a 
Temporary Protection Visa (‘TPV’) or a Safe Haven Enterprise Visa (‘SHEV’). 
 
After disembarking from the aircraft, the traveller is routed to an Immigration and Customs 
checkpoint and begins the immigration clearance process, where ABF officials confirm the 
person’s identity, whether they have a valid travel document and whether they arrived on 
the correct visa.23 Generally speaking, this check can occur in two ways:  
 

1. If the traveller has an ePassport from an eligible country and meets certain age 
requirements, they may use the SmartGate system, which employs facial 
recognition technology to check the traveller’s identity.24 The traveller first uses a 
kiosk to scan their ePassport and answer several questions. If eligible, the traveller 
is issued a ticket to present at a SmartGate, which then completes a biometric match 
between the passport information and the facial scan. If matched successfully, the 
traveller passes through the immigration check. If the match is unsuccessful, or the 
traveller is found ineligible to use the SmartGate, they must be processed manually 
by an ABF Border Clearance Officer.25 
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2. If the traveller requires manual processing by an ABF Border Clearance Officer, the 
officer accesses database information and questions the traveller to confirm their 
identity, that they have a valid travel document, and that their stated purpose of 
travel aligns with their visa. The Border Clearance Officer may also check a 
traveller’s fingerprints to verify identity and/or conduct checks against DHA 
immigration data and security and law enforcement information. 

 
Where a traveller expresses a fear about returning to their country of origin, Australia’s 
current policies envisage three different scenarios during the immigration clearance 
process:  
 

1. The traveller expresses a fear to the Border Clearance Officer, at which point the 
traveller is referred for another interview with an ABF Visa Determination Officer 
which includes a review of the protection claim; 
 

2. The traveller does not express a fear to the Border Clearance Officer but is referred 
to a Visa Determination Officer because the Border Clearance Officer has questions 
about the traveller’s identity, immigration or criminal history status. Only later does 
the traveller express a fear to the Visa Determination Officer, which leads to a review 
of the protection claim; 
 

3. The traveller enters with their visa, successfully passes through immigration 
clearance, and sometime later raises an ‘onshore protection’ claim. 

 
However, as discussed in further detail below, it is unclear whether travellers who express 
a fear of return to either the Border Clearance Officer or Visa Determination Officer always 
have their claims assessed. 

1.2 Entry screening  

Under the entry screening policy, travellers who raise a protection claim with either the 
Border Clearance Officer or Visa Determination Officer should go through an ‘entry 
screening’ process. The Department conducts this to understand why someone has 
travelled to Australia and why they cannot return to their home country, in order to decide 
whether the traveller should be removed from Australia or allowed to lodge a protection 
application.26 Case Study 2 describes the case of two young Saudi Arabian women who 
arrived at Sydney airport and claimed asylum. However, the women were reportedly 
removed from Australia without a review of their protection claims. According to the entry 
screening policy, if the women raised a protection claim with the Border Clearance Officer 
or Visa Determination Officer, they should have been referred for further processing. This 
suggests the existence of a category of travellers, falling outside of the three scenarios 
outlined above, who express a fear and are not given the opportunity to have their protection 
claims assessed.   
 
Once a traveller is referred to the Visa Determination Officer, the officer conducts two 
interviews. The first interview determines whether the traveller should be immigration 
cleared, or whether their visa should be cancelled. If the traveller is refused immigration 
clearance and has their visa cancelled, the Visa Determination Officer must detain the 
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traveller before conducting the second interview. The second (or ‘pre-screening’) interview 
involves the Visa Determination Officer following a pro forma ‘Border Entry Interview’ to 
explore any protection claims that the traveller has raised. During the interview, the Visa 
Determination Officer must allow access to a consular or UNHCR official, at the traveller’s 
request.27 Once the Visa Determination Officer completes the pre-screening interview, the 
Visa Determination Officer emails the traveller’s information and a copy of the interview to 
the Duty Delegate of the Humanitarian Program Operations Branch of the DHA28 to decide 
whether the traveller should be ‘screened in’ or ‘screened out’. 
 
The Duty Delegate considers the traveller’s potential refugee and complementary protection 
claims29 and decides, based on the emailed information from the pre-screening interview, 
whether the traveller’s reasons for claiming that they cannot return to their home country 
are sufficient to allow them to lodge a protection application. According to Departmental 
policy, the screening threshold is whether ‘the person makes a prima facie protection claim 
that is not considered “far-fetched and fanciful”’.30 The traveller will be ‘screened in’ if the 
Duty Delegate decides that the traveller’s claim meets this threshold. This allows the 
traveller to remain in Australia to lodge a temporary protection application.31 Otherwise, the 
traveller is ‘screened out’ and removed from the country.32 
  
There is no designated timeframe for the Duty Delegate to issue a screening decision. A 
traveller may be transferred to an Immigration Detention Facility pending the decision, but 
it is unclear where they might be held in the event that the Duty Delegate’s decision is not 
issued within a reasonable period of time and the traveller has not been transferred to 
immigration detention. If the Duty Delegate issues a ‘screened in’ decision while the traveller 
is still in immigration clearance, the Visa Determination Officer must inform the traveller and 
explain that they will be transferred to immigration detention in order to lodge a protection 
visa application. If the traveller had already been transferred to immigration detention at the 
time of the ‘screened in’ decision, the Visa Determination Officer advises the Status 
Resolution Officer of the decision and transfers the case to the Compliance Status 
Resolution service after creating a referral to case management. Where the traveller is in 
immigration detention, the Visa Determination Officer is not required to advise the traveller 
of the screening decision, nor that they may lodge a protection visa application. As noted, 
people who apply for asylum while in the entry screening process are only able to access 
temporary protection in Australia and may only apply for a TPV or SHEV.33 

 
If the Duty Delegate issues a ‘screened out’ decision while the traveller is still in immigration 
clearance, the Visa Determination Officer must advise the traveller of the decision and begin 
the process of removing them from Australia. The traveller may still insist on lodging a 
protection visa application following a ‘screened out’ decision but is unlikely to be aware of 
this right. As such, a ‘screened out’ decision effectively prevents a person from claiming 
protection. Where the traveller is in immigration detention at the time of the ‘screened out’ 
decision, the Border Force Officer must ensure the traveller is advised of the decision and 
begin the removal process. 
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There appear to be no legal avenues for the traveller to seek merits review of either the 
decision to cancel a visa during the entry screening process, or the screening decision of 
the Duty Delegate. Similarly, there appears to be no meaningful mechanism for review of 
the decision of either a Border Clearance Officer or Visa Determination Officer to refer a 
traveller who has raised a potential protection claim. 
 
The entry screening process is used to identify travellers who may intend to apply for 
protection and to cancel their visas. Such travellers are deemed ‘Unauthorised Air Arrivals’, 
triggering a process that disqualifies them from seeking a permanent protection visa and 
exposing the traveller to the possibility of removal unless they lodge an application for a 
TPV or SHEV.  
 
In addition to the entry screening process at Australian airports, screening is conducted by 
Australian government officials and their agents at airports overseas in an attempt to identify 
and prevent individuals travelling to Australia to seek international protection. This narrows 
the pool of potential protection applicants who arrive in Australia. This is an express goal of 
Australia’s immigration screening policies and procedures.34 This means that people in 
need of protection, or who would clearly qualify to have their protection claims considered 
(in accordance with the existing Departmental entry screening processes at Australian 
airports), are prevented from accessing the refugee status determination process in the first 
place.  
 
 

2 Australia’s international protection obligations 

Australia owes human rights obligations to ‘all individuals within its territory and subject to 
its jurisdiction’.35 While States may claim that airports are so called ‘international zones’ 
outside of Australian jurisdiction, this proposition has no basis in international law.36 
Refugees and asylum seekers within Australia, including in Australian airports, are clearly 
within Australia’s territory and jurisdiction, and Australia is bound by its international 
obligations in its dealings with them. 
 
A number of international human rights obligations are relevant to Australia’s treatment of 
refugees and asylum seekers at airports (both within Australia and overseas). Australia has 
ratified the Convention Relating to the Status of Refugees (‘1951 Convention’), the Protocol 
relating to the Status of Refugees (‘1967 Protocol’), the International Covenant on Civil and 
Political Rights (‘ICCPR’), the Second Optional Protocol to the ICCPR (‘Second Optional 
Protocol’), the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (‘CAT’), the Convention on the Rights of the Child (‘CRC’), the 
Convention on the Rights of Persons with Disabilities (‘CRPD’), the Convention on the 
Elimination of All Forms of Discrimination against Women (‘CEDAW’), and the International 
Convention on the Elimination of All Forms of Racial Discrimination37 and owes obligations 
both to those within its territory (including within immigration clearance) and those subject 
to its jurisdiction. Australia’s failure to have in place a robust procedure for identifying and 
screening protection claims made at airports heightens the likelihood that Australia may be 
in breach of its obligations relating to non-refoulement, non-penalisation for mode of entry 
and safeguards against arbitrary detention. 
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2.1 Non-refoulement 

The principle of non-refoulement, contained in international refugee law and human rights 
law, prohibits States from returning people to places where they may be at risk of 
persecution or other serious violations of their human rights. Australia is bound by non-
refoulement obligations under the 1951 Convention and 1967 Protocol, as well as various 
human rights treaties.38 Article 33(1) of the 1951 Convention prohibits the expulsion or 
return of a an asylum seeker or refugee, in any manner whatsoever, to any place ‘where 
his life or freedom would be threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion.’ International human rights 
treaties contain complementary non-refoulement obligations prohibiting return to locations 
where there is a real risk that the individual will face other forms of serious harm, including 
arbitrary deprivation of life, torture or cruel, inhuman or degrading treatment or 
punishment.39 The prohibition of refoulement is part of customary international law40 and is 
argued by some to be (or to be acquiring the status of) jus cogens.41 The obligation extends 
to individuals stopped in the transit area of airports.42  
 
2.1.1 Procedural and substantive safeguards in the use of accelerated or 
simplified procedures 

States have a duty under international law to implement their obligations in good faith, in a 
manner that effectively identifies people who need protection and prevents their return to a 
place where they face a real risk of persecution or other serious harm. Good faith 
implementation includes fair and effective procedures for screening and identifying persons 
with potential protection claims and for assessing those claims.43 While States have a 
measure of discretion in how they design their asylum procedures, minimum substantive 
and procedural requirements should be guided by obligations derived from international 
treaties, international refugee law, customary international law, UNHCR guidance, and 
Conclusions adopted by UNHCR’s Executive Committee, of which Australia is a long-
standing member. This requires that:  
 

1. The first-contact official (eg immigration officer or border police officer) should have 
clear instructions for dealing with potential international protection issues, and be 
required to act in accordance with the principle of non-refoulement, including 
referring such cases to a central authority responsible for asylum. In a screening 
process, entry officials should not have responsibility for making substantive 
decisions on the merits of a claim, but rather for identifying and referring asylum 
seekers to the competent expert authority in charge of the determination of claims 
where a protection application has grounds for referral. 

 
2. Upon indicating an intention to seek asylum, the applicant should receive the 

necessary information as to the procedures to be followed in order to raise or lodge 
a protection claim, as well as avenues for review. 

 
3. There should be a clearly identified central authority with responsibility for examining 

requests for refugee status and making a decision in the first instance. Enforcement 
officials at airports should not be responsible for assessing the substance of the 
claim. 
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4. The applicant should be given the necessary facilities, including prompt access to 
legal assistance on request and the services of a competent interpreter, for 
submitting their case to the authorities. Applicants should also be given the 
opportunity, of which they should be informed, to contact a representative of 
UNHCR. 

 
5. If the applicant is recognised as a refugee, they should be informed accordingly and 

issued with documentation certifying their refugee status. 
 

6. If the applicant is not recognised, they should be given information about the right 
of appeal, and a reasonable time to appeal to an authority different from and 
independent of that making the initial decision, whether administrative or judicial, 
according to the prevailing system. 

 
7. The applicant should be permitted to remain in the country pending a decision on 

their initial request and review, as well as any judicial or administrative appeal.44 
 
This list, originally formulated in 1977 by UNHCR’s Executive Committee (ExCom), 
comprised of States, has been edited to reflect the evolving understanding of minimum 
procedural requirements in the intervening years, particularly in reference to developments 
international human rights law.45 
 
Accelerated (or simplified) procedures may be permitted in some circumstances.46 
However, their use should be limited to dealing with manifestly unfounded or abusive 
applications47 and be accompanied by the following specific procedural guarantees: 
 

1. The applicant should be given a complete personal interview by a fully qualified 
official and, whenever possible, by an official of the authority competent to determine 
refugee status. 

 
2. It is up to the authority normally competent to determine refugee status to determine 

whether an application is manifestly unfounded or abusive. The criteria for making 
this determination should be defined to ensure that no application will be treated as 
manifestly unfounded or abusive ‘unless its fraudulent character or its lack of any 
connection with the relevant criteria is truly free from doubt.’48 

 
3. Where a decision-making deadline cannot be met for administrative or substantive 

reasons, the applicant should be admitted to the regular procedure. 
 

4. An unsuccessful applicant should be able to have a negative decision reviewed 
before rejection at the frontier or forcible removal from the territory.49  
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2.2 Non-penalisation for mode of entry  

States parties to the 1951 Convention and 1967 Protocol have undertaken not to impose 
penalties on refugees (who meet certain conditions) on account of their ‘illegal entry or 
presence’. Under international refugee law, the prohibition on penalties applies to both 
refugees and asylum seekers, because a State cannot identify whether an asylum seeker 
is a refugee until a full and fair refugee status determination procedure has been 
conducted.50 Travellers seeking protection at Australian airports fall within the protective 
scope of Article 31, as long as they come from any territory where their ‘life or freedom was 
threatened’ and they have not found asylum or settled in another country.51 Asylum seekers 
who raise protection claims at Australian airports meet the other requirement of Article 31, 
as those travellers denied immigration clearance: (1) are present in Australian territory 
without authorisation;52 (2) will have raised their asylum claim without delay;53 and (3) are 
likely to have ‘good cause’ for their illegal entry or presence due to their fear of 
persecution.54 For example, travellers who have had their visas cancelled after raising a 
protection claim in immigration clearance will be present ‘without authorisation’ only in the 
technical sense that Australia has revoked their authorisation because an otherwise 
authorised traveller has indicated a desire to seek asylum. Thus, the act of the Australian 
government renders the traveller’s presence unlawful, which in itself constitutes an 
impermissible penalty that is not consistent with a good faith interpretation of the 1951 
Convention. 
 
Several aspects of the Department’s procedures raise significant concerns about Australia’s 
compliance with its obligations, including cancelling visas for the sole reason that a person 
is seeking asylum, the use of mandatory detention, and precluding access to permanent 
protection visas. An additional layer of concern is the lack of exemption from penalties in 
Australia’s carrier sanctions regime for airlines that transport improperly documented 
travellers who are later granted protection. 

2.3 Detention 

International law places strict limits on the detention of asylum seekers, including for the 
purpose of carrying out screening for protection claims at airports. Article 9(1) of the ICCPR 
provides that everyone has a right to be free from arbitrary detention.55 Detention will be 
arbitrary if it is inappropriate, unjust or unpredictable56 or if it is ‘not necessary in all the 
circumstances of the case and proportionate to the ends sought’.57 Any detention of 
individuals being screened at Australian airports must be based on individual 
determinations of whether detention is necessary, proportionate and for a legitimate 
purpose.58 In the absence of access to an effective remedy, detention will likely violate 
international legal safeguards.59 The UN Human Rights Committee has repeatedly found 
that Australia’s mandatory detention of asylum seekers constitutes unlawful and arbitrary 
detention on these grounds.60 To prevent the possibility of prolonged or indefinite detention, 
legislation should set out the maximum period of detention for screening purposes and the 
applicant should be released if no decision on admission or removal has been taken before 
the detention period permitted by law. 
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3 Domestic statutory basis for procedures at 
Australian airports  

The statutory basis for screening protection claims at Australian airports remains uncertain. 
Information on assessment procedures was only made available after a Freedom of 
Information request. Data that might shed light on how such procedures operate in practice 
is largely unavailable. A review of the policies and practices shows that current procedures 
lack a firm basis in law. 
 
Australia’s current procedures for screening for protection claims at airports do not have a 
clear statutory footing.61 Thus, these procedures may be unlawful under Australian law, as 
government policies are generally only valid to the extent they are authorised by and 
compatible with the enabling legislation.62 This also raises important questions as to 
whether day-to-day agency practice complies with government policy. 
 
The entry screening process involves deciding whether to provide an individual with the 
opportunity and facilities to lodge an application for a protection visa. There is no basis 
under the Migration Act to deny a traveller the opportunity to access asylum procedures if 
they would like to do so, or if there are otherwise grounds to believe that the traveller may 
be in need of international protection. 
 
The Entry Screening Guidelines recognise that there is ‘no separate or specific statutory 
basis for entry screening’.63 However, the Guidelines later explain that the procedures are 
‘undertaken to inform (among other considerations) a decision about whether to remove an 
unlawful non-citizen under section 198(2) of the Migration Act 1958’.64 That section provides 
that an officer must remove as soon as reasonably practicable an unlawful non-citizen: 
 

(a) who has been detained on being refused immigration clearance; 
(b) who has not been subsequently immigration cleared; and  
(c) who either:  

(i) has not made a valid application for a substantive visa that can be granted 
when the applicant is in the migration zone; or  
(ii) has made a valid application for a substantive visa, that can be granted 
when the applicant is in the migration zone, that has been finally determined. 

 
The Guidelines suggest that the entry screening procedures inform the considerations 
under sub-sections 198(2)(c)(i)–(ii) as to the existence of a valid pending, or finally 
determined, visa application. These provisions deal with a simple question of fact: whether 
the person has made a valid application for a substantive visa that has not been finally 
determined. However, the entry screening procedures deal with another matter entirely. 
Entry screening informs the decision whether to provide a person with the facilities to apply 
for a protection visa. This is done with reference to a preliminary assessment as to the 
strength of a person’s protection claim, which serves as a procedural and functional barrier 
to accessing a visa process prescribed in legislation. 
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The decision to provide an individual with the facilities to lodge a protection visa application 
is qualitatively different from the question whether a valid application has already been 
made. The Act and regulations include detailed instructions regarding the requirements for 
making a valid temporary protection visa application.65 None of the instructions refer to a 
preliminary evaluation of the potential merits of the case as a prerequisite for making a valid 
application.66 In fact, section 197C of the Migration Act makes it clear that, under domestic 
law, Australia’s non-refoulement obligations are irrelevant to the exercise of the removal 
powers under section 198. Thus, it is implausible that entry screening, designed to identify 
and screen protection claims, could be authorised by a power that specifically excludes 
non-refoulement as being a relevant consideration. There are no provisions elsewhere in 
the Act that would authorise such a line of inquiry undertaken during the entry screening 
procedures. 
 
The fact that individuals are in detention while the screening takes place makes the absence 
of a clear statutory basis for the process all the more concerning. In the Offshore Processing 
Case, the High Court was clear that a statutory power to detain a person could not permit 
the continuation of that detention at the unconstrained discretion of the Executive.67 That 
case dealt with the procedures established by the Rudd Labor government to assess the 
asylum claims of ‘offshore entry persons’ on Christmas Island. Upon request, an ‘offshore 
entry person’ could have their protection claims assessed through the Refugee Status 
Assessment process and seek Independent Merits Review of negative rulings. These 
procedures were established outside the Migration Act with the government claiming that 
they were an exercise of the non-prerogative executive power to inquire. The government 
claimed that this meant there was no obligation to afford procedural fairness, and that it did 
not matter if those who were making the inquiry misunderstood or misapplied the law. The 
High Court rejected this submission, finding that the process was linked to the Minister’s 
statutory discretion to lift the bar preventing offshore entry persons from submitting a 
protection visa application.68 Key to this finding was the fact that the Migration Act required 
the detention of an ‘offshore entry person’ for the duration of the Refugee Status 
Assessment and Independent Merits Review processes. Such detention could not be 
carried out and continued at the Executive’s unconstrained discretion. Thus, the 
assessment and review had to be construed as having a statutory footing. 
 
The High Court’s finding (that procedures which extend the duration of a person’s detention 
need a statutory basis) has significant ramifications for the current analysis. It precludes the 
government from claiming, as it did in the Offshore Processing Case, that entry screening 
is being carried out pursuant to a non-statutory executive power to inquire. It also explains 
the attempt in the Guidelines to link the entry screening process to the statutory duty to 
remove a person under section 198(2). As has been demonstrated, this claim is 
unpersuasive. This results in a significant difference between the procedures examined in 
the Offshore Processing Case when compared to the entry screening procedures in 
question here. Offshore entry persons faced an explicit statutory bar to making a valid 
protection visa application linked to a discretionary power vested in the Minister to decide 
to lift that bar.69 The High Court thus construed the Refugee Status Assessment and 
Independent Merits Review procedures as informing the decision of whether or not to 
exercise that statutory discretionary power.  
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The entry screening procedures rest upon a shakier statutory footing. Unlawful Air Arrivals 
face no statutory bar preventing them from applying for temporary protection visas. Neither 
the Minister, nor anyone else, possesses any statutory discretion to determine whether an 
individual can make a valid protection visa application or be provided with the facilities to 
do so. Yet this is precisely the power which the entry screening procedures appear to 
inform. Any assessment that extends the duration of a person’s detention must have some 
statutory footing. This does not appear to be the case with the entry screening procedures, 
potentially rendering unlawful the procedures and the period of detention during which they 
are undertaken. 
 
Not only is the policy and practice not authorised under the Migration Act, it also appears to 
directly conflict with some of its provisions. Section 256 applies to persons in immigration 
detention under the Act and requires that:  
 

the person responsible for his or her immigration detention shall, at the request of 
the person in immigration detention, give to him or her application forms for a visa 
or afford to him or her all reasonable facilities for making a statutory declaration for 
the purposes of this Act or for obtaining legal advice or taking legal proceedings in 
relation to his or her immigration detention. 

 
This means that regardless of the outcome of the screening process, an individual who 
makes a request to apply for a protection visa should be allowed to do so. The Procedural 
Instruction recognises this requirement, noting that, ‘[f]ollowing a screened out decision, 
and without any legal bar to prevent them from doing so, a traveller may still insist on lodging 
a Protection Visa (PV) application.’70 Thus, even if the procedures have a valid statutory 
footing, they can only be used to screen out individuals who do not make an explicit request 
to apply for a protection visa or whose claims are determined to bear no rational relationship 
to the refugee definition or other grounds of protection, or are clearly fraudulent. 
 
The screening procedures appear to rely on the absence of an explicit duty on border 
officers to advise travellers of their right to apply for asylum. Section 193 of the Act 
specifically states that the government has no obligation to provide any advice or legal 
guidance to persons who have been refused immigration clearance (except those who have 
express requests under section 256). The entry screening procedures are based on this 
omission and are used to determine whether a person is provided with an opportunity to 
apply for a protection visa where they have not made an explicit request for the relevant 
visa forms. 
 
Entry screening appears to be an attempt to use policy to mitigate the conflicting effects of 
statutory provisions which operate to prioritise visa cancellation and removal without regard 
to Australia’s non-refoulement obligations, despite the existence of section 256 of the 
Migration Act and the right of those in need of protection to apply for it. 
 
On the basis of the above review, this Policy Brief considers that there are better ways to 
ensure the protection of those at risk, which are more consistent with the principle of legality 
and with Australia’s international obligations; an approach based on the following 
considerations would come closer to meeting these objectives. 
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Recommendations 

Screening procedures for asylum claims in Australian airports should be guided by 
international refugee and human rights law protection principles, and the legislative and 
international law frameworks established to give effect to those principles, as follows: 
 

1. Consistent with the principles of non-penalisation, non-refoulement, and the right to 
seek and enjoy asylum, visas should not be cancelled solely because a protection 
claim is raised in Australia. Protection claims should always be evaluated and no 
one should be put at risk of harm in their country of origin or a third country that 
poses a direct risk of harm, or lacks the capacity or legal framework to process the 
protection claim and ensure access to international protection. 

 
2. Asylum screening procedures at airports should be established through legislation 

and should include the following safeguards:  
• Applicants should be given a complete personal interview by a competent official 

from the Humanitarian Program section of the Department of Home Affairs. 
• The screening should consider only whether an asylum application presents a 

prima facie protection claim in order to refer the applicant for the full asylum 
procedure. Only applicants whose claims are determined to bear no rational 
relationship to the refugee definition or other grounds of protection, or are clearly 
fraudulent, should be excluded from referral. 

• Applicants who are not referred for the full asylum procedure should be entitled 
to have the decision reviewed by a decision-maker independent from the 
Department of Home Affairs before they are removed from Australia. 

• Applicants should have access to legal advice, competent interpreters and 
officials from UNHCR during both the preliminary decision and review stages. 

• Applicants should not be removed from Australia until their protection claims 
have been finally determined, including any available judicial review. 
 

 

4 Ensuring Australia meets its legal obligations 

The current practice at Australian airports likely conflicts with Australia’s international and 
domestic legal obligations. Though States have a choice of means in developing and 
implementing asylum procedures, the implementation must be in good faith and in 
accordance with their obligations under international law. Screening and referral 
mechanisms can take a variety of forms, but should not constitute de facto status 
determination or admissibility procedures. They may help to identify the immediate and 
longer-term needs of new arrivals, allow for the provision of relevant information to people 
seeking protection, and refer individuals in need to the appropriate response mechanism. 
The core elements of pre-screening procedures should include the provision of information 
to arrivals (including available legal options), information-gathering and establishment of 
preliminary profiles of individual arrivals, and counselling and referral of individuals to the 
appropriate procedures (eg procedures to determine eligibility for international protection, 
support for trafficked persons, etc).71 
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4.1 A fair and robust decision-making process 

Developing a fair and robust decision-making process for handling protection claims is 
critical to identifying people in need of protection and ensuring that Australia meets its 
domestic and international legal obligations. Procedural safeguards to ensure refugees 
have a chance to put their case, be heard and seek review of such decisions minimise the 
likelihood that someone in need of protection will be returned to a place where they fear 
persecution or other serious harm. International obligations often reflect common law 
standards, which in Australia also include procedural safeguards that ensure natural justice. 
 
Assuming the current airport screening procedures are valid and have some statutory basis, 
the procedures must be carried out in a way that adheres to the rules of procedural fairness. 
Where a statute confers power to ‘destroy, defeat or prejudice a person’s rights or interests’, 
principles of natural justice generally apply.72 In the Offshore Processing Case, the High 
Court made clear that screening procedures that prolonged the detention of persons subject 
to them affected their rights and interests in ways which entitled them to be afforded 
procedural fairness.73 The airport screening procedures prolong the detention of people 
subject to them in the same manner. The rules of procedural fairness therefore apply, 
unless they have been excluded by statutory words of necessary intendment.74  
 
The Migration Act contains a number of provisions expressly limiting the scope of natural 
justice to certain decisions made under the Act. These provisions cover decisions to grant 
or refuse visas,75 cancel visas76 and the conduct of merits review.77 However, no such 
provisions exist in relation to decisions to allow a person to lodge a visa application, nor do 
any provisions cover a decision about whether to remove an unlawful non‐citizen under 
section 198(2), which the government claims the entry screening process informs. As there 
is no legislative provision clearly excluding natural justice, common law rules of procedural 
fairness apply to entry screening procedures. Though ‘procedural fairness’ does not have 
a fixed meaning, the ‘essential elements’ include ‘fairness and detachment.’78 Aspects of 
procedural fairness with particular resonance in the context of entry screening include that 
a person be afforded prior notice, that the government disclose certain information and allow 
the person to respond, and that the person have a reasonable opportunity to present their 
case.79 These requirements are addressed in relation to the entry screening process below. 
 
First, people subject to screening should be given notice that a decision will be made and 
they should be provided sufficient time to prepare their case. The amount of notice required 
will vary depending on the circumstances. However, the Guidelines and Procedural 
Instruction provide little notice or time to travellers who raise protection claims and are likely 
in contravention of international law and common law principles of procedural fairness. This 
is particularly so given that notice requirements are applied more strictly where liberty is at 
stake.80 Second, the decision-maker must disclose the substance of the information on 
which the decision is being made and provide an opportunity to respond to the information. 
In particular, ‘an opportunity should be given to deal with adverse information that is 
credible, relevant and significant to the decision to be made’.81 This would extend, as it did 
in the Offshore Processing Case, to a requirement to give claimants an opportunity to 
respond to adverse country information.82 Finally, the individual must be given a real 
opportunity to place relevant information before a decision-maker.83 The procedures set out 
in the Guidelines and Procedural Instruction do not appear to meet any of these 
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requirements and likely do not provide the necessary degree of fairness and detachment 
required by the principles of natural justice required to be afforded to individuals subject to 
the entry screening process. 
 
Recommendations  

• Entry screening procedures for asylum claims at Australian airports should conform 
with the rules of procedural fairness as required by common law and reflected in 
rule of law principles of international law.  

• In addition to the procedural safeguards identified in section 3, at a minimum, 
applicants should be given notice of the nature of the decision being made and 
provided with sufficient time and facilities to prepare their case. There must be 
disclosure of the substance of the information on which the decision is being made, 
and an opportunity to respond to relevant adverse information. 
 

4.2 End mandatory detention 

As discussed above, Australia’s current practice of mandatory detention violates its 
international legal obligations. Entry screening currently prioritises the cancellation of a 
traveller’s visa in immigration clearance over examining the request for protection, which 
results in the traveller’s mandatory detention without regard to the traveller’s individual 
circumstances. Such a practice may also violate Article 31 of the 1951 Convention in some 
cases, which prohibits penalisation for mode of entry and unnecessary liberty restrictions. 

 
Recommendation 

• Detention of asylum seekers and refugees should only be used as a last resort, and 
should be based on an individual assessment and according to procedures 
prescribed by law. If detention is required, it should be for the shortest time 
necessary, proportionate and subject to regular independent review.84 

 

4.3 Access to counsel and visa application forms 

Providing access to counsel and the means to lodge an application for protection form a 
critical part of a fair and effective status determination procedure. Quality legal assistance 
that enables asylum seekers to articulate and lodge often complex claims strengthens the 
ability of States to ensure the timely and accurate identification of people in need of 
protection and compliance with the principle of non-refoulement. A similar (although less 
robust) requirement of access to counsel and visa application forms is also found in section 
256 of the Migration Act, which provides that: 
 

Where a person is in immigration detention under this Act, the person responsible 
for his or her immigration detention shall, at the request of the person in immigration 
detention, give to him or her application forms for a visa or afford to him or her all 
reasonable facilities for making a statutory declaration for the purposes of this Act 
or for obtaining legal advice or taking legal proceedings in relation to his or her 
immigration detention. 
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The Migration Act does require detention,85 placing it at odds with international law, as 
discussed above. However, once detained, a person who asks for legal advice must be 
given access to it, and the means to submit an application. The provision confers a statutory 
‘right’ or ‘entitlement’ to be given ‘reasonable facilities’ for obtaining legal advice, for taking 
legal proceedings and accessing visa application forms. It is a private right which arises 
when an individual has requested access to assistance in preparing and lodging a claim. 
Where a request is not satisfied, this gives standing to the individual to seek injunctive relief 
or mandamus. 
 
Section 256 reflects, in part, Principle 17.1 of the Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment (‘Body of Principles’),86 which 
provides that: 
  

A detained person shall be entitled to have the assistance of a legal counsel. He 
shall be informed of his right by the competent authority promptly after his arrest and 
shall be provided with reasonable facilities for exercising it. 

 
In NAFC v MIMIA, Beaumont J found it legitimate to construe section 256 with reference to 
the Body of Principles, ‘giving effect to the phrase as would be done in the international 
context.’87 The discussion above in relation to the obligations under international law to 
provide access to counsel is therefore relevant to interpreting the scope to the provision, 
even though the positive right in the Body of Principles for a detainee to be informed of their 
right to access legal counsel does not appear in section 256. This absence of a positive 
right to be informed, as discussed above, has had major ramifications for the functioning of 
the airport screening procedures.  
 
A key element of section 256 is the concept of ‘reasonable facilities’. Beaumont J defined 
‘facility’ as ‘something that makes possible the easier performance of any action’, and 
‘reasonable’ as  being ‘not excessive’; or ‘not greatly more or less than might be thought 
likely appropriate’.88 In an analogous context, the High Court considered that the question 
of ‘reasonable facilities’ ‘requires no more than making of a value judgement in light of all 
the facts’.89 In the context of section 256, reasonable facilities should include the ability to 
lodge a visa application. The right to access visa forms is meaningless unless coupled with 
a right to lodge them. 
 

Recommendations 

• A traveller’s request to access legal counsel or immigration forms should be fulfilled 
and they should be provided with reasonable facilities to lodge a protection 
application, including online access. 

• Section 256 of the Migration Act should be amended to require officers responsible 
for detention to inform detainees of their right to legal counsel and other facilities, in 
line with Principle 17.1 of the Body of Principles. 
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4.4 End visa cancellations for claims at airports and provide 
access to permanent protection 

If a person makes a claim for protection within immigration clearance, it is standard practice 
for the Department to cancel the traveller’s visa, rendering them an ‘unlawful air arrival’ and 
restricting their visa option to only temporary protection. By contrast, air arrivals who clear 
immigration and then apply protection in the community are not considered unlawful and 
are able to apply for permanent protection. This result is precisely the opposite of what was 
intended by the drafters of the 1951 Convention, which was to provide an incentive for 
asylum seekers to ‘approach the authorities of the State of refuge without delay.’90 
 
No reason appears to be given for the discriminatory and unlawful treatment; such arbitrary 
distinctions serve as a disincentive to apply for protection at the first available means (eg at 
immigration clearance) and instead encourages later applications.91 The incoherence and 
inconsistency created by the legislative framework also places people with legitimate 
protection claims at risk of removal before being allowed to lodge a claim, which further 
disincentivises early claims. The distinction may also run contrary to Article 31(1) of the 
1951 Convention which prohibits the imposition of penalties in cases of irregular entry or 
presence as well as principles of non-discrimination in international human rights law.  
 
Visa cancellations in immigration clearance also impact airline carriers which may be 
subject to penalties under Australia’s carrier sanctions regime for transporting improperly 
documented passengers. Imposing carrier sanctions for the transport of travellers who are 
later granted protection incentivises air carriers to prevent the travel of otherwise properly 
documented passengers who may raise a protection claim on arrival in Australia. 
 
Recommendations  

• Applicants should not have their visa cancelled when they seek asylum while in 
immigration clearance, failing which such cases should be reviewable. 

• Applicants who apply for protection while in immigration clearance should have 
access to permanent protection visas. 

• Carrier sanctions should not be imposed on airlines that carry passengers who 
receive protection in Australia. 

 
 

5 Issues of transparency and accountability 

Entry screening raises questions regarding transparency and accountability and implicates 
Parliament’s oversight functions. The DHA does not appear to collect key data about the 
operation of the entry screening procedures. This is particularly concerning given that the 
Department seeks to rely on big data and other technological tools to inform and assist 
officials in making decisions in the protection space and beyond. The issues include: 
 

1. The failure to keep accurate data as to the total number of individuals raising 
protection claims at Australian airports.92 
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2. The failure to record the reason for visa cancellation for travellers who have had 
their visas cancelled either at an airport abroad, or in immigration clearance.93 
Without this information, DHA cannot accurately track whether it is complying with 
the obligation to provide an individual whose visa has been cancelled at the airport 
with the opportunity to lodge a protection application. 

 
The development and implementation of evidence-based policy and sound decision-making 
requires quality data that reflects the context of the relevant rules-based framework. Without 
knowing how many travellers have sought protection at Australian airports, or how many 
travellers have had their visas cancelled due to raising a protection claim, the extent to 
which Australia has failed to comply with its domestic and international legal obligations is 
unclear. 
 
Recommendations  

• The Department of Home Affairs should assess its data collection practices with 
reference to the refugee and complementary protection legal frameworks in order to 
identify shortcomings in data collection policies and/or processes. This should 
include recording reasons for visa cancellations, both within and outside Australia, 
as well as recording outcomes of all Duty Delegate screening decisions. 

• The Department of Home Affairs should ensure that record keeping systems 
account for on-the-ground realities of officials who are required to enter data. This 
should include establishing a method for recording all protection claims made at or 
before immigration clearance, whether or not referred to the Duty Delegate, 
recording all referrals to the Duty Delegate, and recording all removals of travellers 
‘screened out’ after making a protection claim. 

• The Department of Home Affairs should regularly publish anonymised, 
disaggregated data on Duty Delegate screening decisions, protection claims made 
at or before immigration clearance, removals of travellers ‘screened out’ after 
making a protection claim, and reasons for visa cancellations. 

 
 

6 Conclusions  

This Policy Brief has set out the ways in which current Australian practices may breach 
domestic and international law. It has also proposed recommendations to address these 
violations. If adopted, these recommendations would ensure that Australia adheres to its 
legal obligations, while still retaining control over its ability to screen and assess asylum 
claims for people who arrive by air. 
 
Australia played a central role in drafting the 1951 Convention and other human rights 
treaties designed to protect people fleeing persecution and other serious harms, and it has 
voluntarily committed to abide by them. A renewed commitment to these principles would 
improve Australia’s international reputation as a leader in human rights and provide a 
stronger basis for cooperation between Australia and other countries on international 
protection issues.94  
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